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different.  I  would  add  that  this  machine  would  not 
be  adapted  to  grading  oranges  for  the  reason  that 
the  ribs  on  the  rollers  would  mutilate  the  fruit  so  as 
to  render  it  useless,  but  in  so  far  as  it  would  work 
with  anything  its  principle  would  be  the  same. 

Q.  39.  You  have  referred  to  the  fact  that  in  this 
exhibit  Defendant's  Exhibit  "Hut chins  Patent,"  the 
grading  elements  are  superposed  one  above  the  other, 
while,  as  you  have  stated,  the  grading  rollers  con- 
sisting  the  grading  element  of  the  patent  in  suit  and 
of  defendant's  machine  are  arranged  end-to-end. 
Does  this  construction  illustrate  in  this  Hutchins 
Patent  throw  any  light,  in  your  opinion,  upon  the 
meaning  of  the  term  "end-to-end,"  as  used  in  the 
patent  in  suit  ? 

A.  Yes,  sir.  I  think  that  this  construction  is  an 
example  of  a  construction  other  than  end-to-end, 
that  is  to  say,  the  successive  grading  elements  are  not 
displaced  [703]  endwise  in  relation  to  each  other, 
but  transverse,  this  is  to  say,  one  above  the  other.  I 
would  like  here  to  call  attention  to  another  defect  in 
this  construction  of  Hutchins,  which  is  overcome  by 
the  end-to-end  construction.  Each  grading  element 
of  the  Hutchins  device  discharges  a  portion  of  the 
fruit  over  the  end  and  another  portion  passes 
through  between  the  two  members  of  the  grading  ele- 
ment. Now,  the  portion  that  passes  over  the  end  in 
the  Hutchins  device  is  the  separated  portion  sized 
by  that  element  and  the  portion  which  passes  through 
to  the  next  element  is  the  portion  which  is  not  sized 
or  graded  by  that  element.     Consequentlj^  if  a  large 
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number  of  such  elements  were  used,  such  as  is  re- 
quired in  orange  packing,  the  fruit  which  passes  onto 
the  last  grading  elements  would  have  to  pass  through 
all  of  these  grading  devices,  that  is  to  say,  between 
each  set  of  rollers  and  belts  successively  being  sub- 
ject to  a  correspondingly  great  amount  of  wear  and 
tear  in  the  operation,  whereas,  with  the  end-to-end 
arrangement,  the  fruit  which  passes  through  be- 
tween the  two  members  of  each  grading  element  is 
immediately  removed  from  the  machine  and  does  not 
have  to  undergo  this  grading  operation  again  and  the 
other  fruit,  which  does  not  pass  through,  simply 
runs  to  the  next  grading  element. 

Q.  40.  The  oranges  would  drop  by  gravity  through 
from  one  grading  element  to  another  in  this  Hutch- 
ins  device,  until  it  found  the  roller  and  belt  which 
formed  an  opening  slighth"  less  than  its  size,  would 
it?     [704]         A.  Yes,  sir. 

Q.  41.  And  in  your  opinion,  the  successive  falls  of 
the  oranges  in  that  machine  would  be  a  deteriorating 
agent  inducing  decay  in  the  oranges  ? 

Mr.  ACKER. — ^Objected  to  as  leading  in  the  ex- 
treme, furthermore,  this  witness  has  repeatedly  tes- 
tified that  he  is  not  qualified  to  testify  as  an  exi)ert 
in  regard  to  the  orange  industry. 

A.  Yes,  sir. 

Q.  42.  Proceed  with  your  answer  to  the  former 
question,  Mr.  Knight. 

A.  (Continuing.)  The  Rayburn  patent,  being 
Defendant's  Exhibit  "Rayburn  Patent,"  number 
726,756,— 
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Mr.  LYON.— (Interruping.)  This  is  the  patent, 
Mr.  Knight,  is  it  not,  that  the  application  for  Robert 
Strain  for  a  reissue,  resulting  in  the  reissue  patent 
in  suit,  was  in  interference  with? 

A.  Yes,  sir. 

Mr.  LYON.— You  need  give  this  patent  no  further 
consideration. 

A.  (Continuing.)  Defendant's  Exhibit  "Bailey 
Patent,"  being  letters  patent  number  671,646.  This 
is  a  fruit  grader  comprising  a  series  of  grading  ele- 
ments, each  element  being  double  and  one  member 
or  each  side  consisting  of  a  vertically  adjustable 
plate  carrying  a  series  of  disks,  the  other  member  of 
each  grading  element  consisting  of  the  correspond- 
ing portion  of  a  rotary  disk  or  ring  having  inclined 
or  beveled  edges  so  that  as  the  fruit  [705]  is  de- 
livered up  onto  the  ring  it  is  carried  on  by  the  ring 
into  contact  with  the  disks  "12"  of  the  successive  sec- 
tions and  the  supporting  plates  of  these  disks  are  ad- 
justed so  that  the  aperture  between  the  rotating  car- 
rying disks  and  the  disk  carried  by  the  adjustable 
plates  increases  in  steps,  the  fruit  passing  through 
as  soon  as  it  reaches  an  aperture  of  sufficient  size. 
In  regard  to  the  broad  principle  of  operation,  this 
machine  is  similar  to  the  California,  the  Strain  and 
other  rope  and  roller  graders.  It  has,  however,  in- 
herent defects,  which,  in  my  opinion,  prevents  it 
from  being  an  equivalent  for  any  of  these  other 
straight  line  graders,  its  rotary  motion  leading  to  in- 
herent difficulties  in  operation.  To  secure  any  con- 
siderable capacity  in  the  machine,  it  would  have  to 
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be  given  a  considerable  angular  velocity  and  this 
would  result  in  an  appreciable  centrifugal  action  on 
the  fruit,  tending  to  increase  the  outward  pressure 
on  the  other  side  of  the  machine  and  decrease  the 
discharging  pressure  on  the  inner  side,  furthermore, 
this  circular  shape  renders  it  necessary  to  use  a  large 
number  of  disks  "12"  for  each  section  and  this  does 
not  give  a  smooth-bearing  face  for  the  fruit. 

Q.  43.  In  your  opinion,  Mr.  Knight,  based  upon 
your  observation  of  fruit  graders  and  your  knowl- 
edge of  oranges  and  the  orange  industry,  as  hereto- 
fore testified  by  you,  would  or  would  not  a  device 
built  in  accordance  with  Defendant's  Exhibit 
"Bailey  Patent,"  be  a  practical  commercial  machine 
for  sizing  oranges'? 

Mr.  ACKEE. — Objected  to  as  incompetent,  ir- 
relevant and  [706]  immaterial  and  on  the  further 
ground  that  the  witness  has  not  been  shown  to  pos- 
sess the  qualifications  necessary  to  testify  to  such 
fact. 

A.  My  opinion  is  that  it  would  not  be  a  practical 
commercial  machine. 

Mr.  LYOiN.— Proceed. 

A.  (Continuing.)  Defendant's  Exhibit  "Hutch- 
ins  Patent  No.  2,"  being  letters  patent  number 
465,856.  This  is  similar  in  construction  and  opera- 
tion to  the  Hutchins  patent,  above  described,  and 
open  to  the  same  comments. 

Defendant's  Exhibit  "Huntley  Patent,"  being 
letters  patent  number  538,330.  I  find  no  special 
similarity  between  the  construction  shown  in  this 
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patent  and  that  of  either  the  Strain  or  Parker  ma- 
chines. The  fruit  runs  by  gravity  along  a  guide- 
way  under  a  roll  which  is  spaced  from  the  guide-way 
so  that  the  space  gradually  increases  and  the  fruit 
is  ejected  from  the  guide-way  by  the  friction  of  the 
roll  moving  in  such  direction  as  to  lift  the  fruit  over 
the  side  of  the  guide-way.  This  is  not  the  principle 
of  operation  of  either  the  Strain  or  the  Parker  ma- 
chines. 

Defendant's  Exhibit  "Burke  Patent,"  being  let- 
ters patent  number  482,294.  In  this  machine  the 
grade-way  is  formed  by  two  stationary  members, 
each  of  which  is  stepped  and  the  fruit  is  drawn  along 
between  said  members  by  a  belt  carrying  fingers, 
which  extend  up  into  the  grade-way  and  push  the 
fruit  along.  This  is  not  the  principle  of  operation 
of  either  the  [707]  Strain  or  the  Parker  ma- 
chines. 

Defendant's  Exhibit  ''Jones  Patent  No.  2,"  being 
letters  patent  number  442,288.  This  is  strictly  a 
roller  machine,  the  grade-way  being  formed  on  one 
side  by  a  roller,  a  rotating  roller  having  a  series  of 
stepped  sections  and  on  the  other  side  by  a  stationary 
member  which  serves  as  a  fixed  wall.  There  is  no 
longitudinally  moving  member  for  conveying  the 
fruit  along  the  grade-way  and  presenting  it  succes- 
sively to  the  different  sections  or  rotating  members 
and  the  principle  of  operation  is  therefore  different 
to  that  of  either  the  Strain  or  the  Parker  machine. 

Defendant's  Exhibit  "Jones  Patent,"  being  let- 
ters patent  number  430,031.    This  is  similar  to  the 
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Jones  patent  nrnnber  442,288  and  the  same  remarks 

apply. 

Defendant's  Exhibit  "Ish  Patent,"  being  letters 
patent  number  458,422.  This  is  the  typical  rope  and 
roller  grade,  Ish  showing  a  belt,  but  stating  that  he 
may  use  a  rope.  The  principle  of  operation  of  this 
patent  is  that  of  carrying  the  fruit  b}^  the  operation 
of  the  longitudinally  moving  member  along  the 
grade-way  and  presenting  it  successively  to  contact 
with  successive  roller  sections  of  different  diameters 
so  that  as  soon  as  it  reaches  an  aperture  of  sufficient 
size  it  will  pass  through.  As  far  as  concerns  the  act 
of  grading  the  fruit  in  any  one  section,  the  Ish  opera- 
tion is  similar  to  that  of  the  Strain  and  Parker  ma- 
chines, but  as  regards  a  complete  machine  pro- 
viding [708]  for  the  grading  of  a  number  of 
sizes,  the  machine  is  different  in  that  the  several 
grades  are  pro^dded  for  on  a  solid  roller  having 
stepped  sections  which  sizes  are  predetermined  and 
invariable.  In  the  machine  as  illustrated  then, 
there  is  no  provision  for  individual  or  independent 
adjustment  or  variation  of  the  sizes  of  successive  sec- 
tions so  as  to  give  any  desired  variation  to  the  grad- 
ing along  the  grade- way. 

Defendant's  Exhibit  "Ellithorpe  Patent"  being 
letters  patent  number  399,509.  I  find  nothing  in 
this  patent  requiring  comment  as  it  is  of  the  gravity 
table  t}^e  in  which  the  fruit  is  sized  by  passing  over 
a  table  with  differently  sized  holes. 

Defendant's  Exhibit  "Maull  Patent,"  being  let- 
ters patent  number  673,127.     This  is  a  rotary  grader 
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having  a  central  wheel  forming  the  inner  member 
of  the  grade-way  and  an  outer  curved  gauge,  prefer- 
able of  volute  shape,  which  forms  the  outer  member 
of  the  grade-way,  a  series  of  spouts  being  arranged 
directly  below  the  grade-way  so  that  as  the  fruit  is 
carried  around  by  the  rotation  of  the  wheel  it  will 
fall  through  between  the  inner  and  outer  members 
of  the  grade-way,  as  soon  as  it  reaches  a  point  where 
the  space  is  sufficiently  great  and  will  fall  into  the 
corresponding  spout.  This  is  somewhat  similar  to 
the  Bailey  patent  in  general  principle  of  operation 
but  it  does  not  have  separate  sections  of  the  outer 
member  and  does  not  appear  to  me  of  any  special 
interest  in  this  connection.     [709] 

Defendant's  Exhibit  "Fleming  Patent,"  being  let- 
ters patent  number  475,497.  The  principle  of  opera- 
tion of  this  machine  is  entirely  different  from  that  of 
the  Strain  or  Parker  or  any  rope  and  roller  grader, 
the  fruit  being  carried  along  by  a  belt  and  falls 
through  apertures  whose  size  are  controlled  by  tilt- 
ing flaps  which  are  let  down  gradually  by  passing 
over  an  incline. 

Defendant's  Exhibit  "Jones  Patent  of  1894,"  be- 
ing letters  patent  number  529,032.  This  is  a  ma- 
chine of  the  rotary  type  operating  by  gravity,  the 
grade-way  being  formed  by  two  concentrically 
mounted  rotating  members  and  the  weight  of  the 
fruit  causing  the  members  to  turn  so  that  the  fruit 
is  carried  through  the  grade-way  from  the  portion  of 
less  width  to  portions  of  greater  width.  I  see  no 
special  resemblance  between  this  and  the  Strain  or 
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Parker  machines. 

Defendant's  Exhibit  ''Woodward  Patent,"  being 
letters  patent  number  466,817.  This  is  a  rope  grader, 
the  grade-way  being  formed  by  two  ropes  mounted 
so  that  the  space  between  them  diverges  gradually 
and  the  fruit  being  carried  along  by  the  ropes  and 
falling  through  as  soon  as  it  reaches  a  point  of  suffi- 
cient separation.  There  is  no  provision  for  indi- 
vidual or  independent  adjustment  or  variation  of 
successive  portions  so  as  to  provide  for.  variation  in 
grading  and  the  machine  is  in  that  respect  different 
from  the  Strain  and  Parker  machines  as  well  as  in 
the  general  respect  of  being  a  rope  grader  instead  of 
a  rope  and  roller  grader.     [710] 

Defendant's  Exhibit  "Cerruti  Patent,"  being  let- 
ters patent  number  534,783.  This  is  also  a  rope 
grader  and  the  same  remarks  apply  to  it  as  to  the 
Woodward  patent. 

Q.  44.  You  have  read  the  testimony  of  the  defend- 
ant, George  D.  Parker,  that  at  the  packing-house  at 
Uplands,  in  an  alleged  test  of  the  grader  of  the  pat- 
ent in  suit  without  the  use  of  the  positive  belts  for 
driving  the  rollers  the  fruit  would  clog,  have  you  ? 

A.  Yes,  sir. 

Q.  45.  In  your  investigation  of  such  graders,  did 
you  pay  any  particular  attention  to  such  operation 
having  in  view  this  testimony?        A.  Yes,  sir. 

Q.  46.  Do  }^ou  agree  with  the  testimony  that  Mr. 
Parker  gives  in  that  regard? 

A.  I  do  not.  As  far  as  I  could  determine  from 
my  investigation  the  fruit  did  not  clog  in  the  grade- 
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way  as  long  as  there  was  a  clear  passage  below.  In 
some  eases  I  found  that  the  fruit  had  accumulated 
to  an  extent  in  the  bins  that  it  piled  up  in  the  space 
directly  below  the  grade-way  and  in  that  situation 
there  was  clogging  at  that  point. 

Q.  47.  Where  you  noticed  such  clogging,  were  the 
belts  driving  the  rollers  or  were  they  removed. 

A.  At  that  particular  location  the  rollers  were  be- 
ing driven  by  the  belts.  We  did  not  have  an  oppor- 
tunity to  examine  in  this  case  where  there  was  such 
accumulation     [711]     with  the  belt  taken  off. 

Q.  48.  In  other  words,  if  I  understand  your  tes- 
timony correctly,  with  this  accumulation  of  oranges 
under  the  grade-way,  even  with  the  belt  on  the  rollers 
and  in  position  to  rotate  them,  and  rotating  them, 
still  the  oranges  clogged  in  the  run-way  of  the 
grader? 

A.  Under  those  circumstances,  yes. 

Mr.  LYON. — You  may  take  the  witness,  Mr. 
Acker. 

Cross-examination. 
(By  Mr.  ACKER.) 

XQ.  1.  Do  I  understand  you  to  testify  that  in  the 
Upland  packing-house  that  you  examined  Strain 
sizers  constructed  under  the  patent  in  suit  and  like- 
wise a  Parker  sizer  ? 

A.  That  is  my  recollection. 

XQ.  2.  You  are  positive  that  there  was  a  Parker 
sizer  in  that  packing-house  ? 

A.  No,  I  could  not  swear  to  the  exact  location  of 
the  sizer. 
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XQ.  3.  You  are  not  able  to  state  at  this  time 
whether  you  examined  a  Parker  sizer  in  that  house 
or  not  ? 

A.  My  recollection  is  directed  mainly  to  the  opera- 
tion of  the  Strain  machine  and  I  could  not  swear 
positivel}^  whether  I  examined  the  Parker  machine 
or  not  there. 

XQ.  4.  In  your  direct  examination  I  understood 
you  to  say  that  you  examined  both. 

A.  That  is  my  recollection  but  I  could  not  swear 
positively.     [712] 

XQ.  5.  Is  the  balance  of  your  testimony  based  on 
the  same  recollection  of  the  machine  ? 

A.  At  the  Riverside  Heights  packing-house  I  re- 
member distinctly  the  Parker  machine. 

XQ.  6.  What  time  did  you  devote  to  the  examina- 
tion of  the  machines  at  the  various  packing-houses 
that  you  have  referred  to  f 

A.  It  took  us  substantially  a  whole  day  to  make 
the  examinations. 

XQ.  7.  That  is  a  whole  day  divided  between  the 
various  houses  ?        A.  Yes,  sir. 

XQ.  8.  And  that  would,  give  approximately  how 
much  time  at  each  place  1 

A.  I  should  judge  that  we  spent  between  a  half  an 
hour  and  an  hour  at  each  place. 

XQ.  9.  For  what  time  did  you  examine  the  Strain 
machine  with  the  belts  removed"? 

A.  About  half  an  hour. 

XQ.  10.  Can  you  state  approximately  the  quan- 
tity of  fruit  that  passed  through  the  grader  during 
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3'our  examination?        A.  No,  sir. 

XQ.  11.  What  portion  of  the  sizer,  Mr.  Knight, 
requires  the  most  delicate  adjustment? 

A.  Well,  I  should  say  the  rollers. 

XQ.  12.  What  portion  of  the  run-way  relative  to 
its  length  ? 

A.  I  could  not  say  as  to  that.     [713] 

XQ.  13.  Your  knowledge  of  the  fruit  grading  in- 
dustry is  not  sufficient  to  enable  you  to  answer  that? 

A.  No,  sir. 

XQ.  14.  Please  state  in  detail  what  knowledge 
you  have  of  the  orange  industry  and  more  particu- 
larly the  use  of  sizing  machines,  and  the  extent 
thereof. 

A.  My  knowledge  of  the  industry  and  of  the  ma- 
chines is  confined  to  that  gained  by  the  inspections 
made  on  several  occasions  for  my  own  instruction 
and  as  to  the  extent  of  the  industry  I  cannot  claim 
to  have  any  special  knowledge. 

XQ.  15.  You  say  for  your  own  instruction.  For 
the  purpose  of  enabling  you  to  testify  for  the  pur- 
poses of  this  suit  ?        A.  Yes,  sir. 

XQ.  16.  What  machines  have  you  examined  in 
practical  operation? 

A.  The  Strain  or  Stebler  machine,  the  H.  K. 
Miller  machine  and  the  Parker  machine. 

XQ.  17.  The  H.  K.  Miller  machine  was  the  one 
that  was  involved  in  the  previous  suit? 

A.  Yes,  sir. 

XQ.  18.  And  to  all  intents  and  purposes,  except 
for  the  utilization  of  power  drive  belts  for  the  rollers 
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was  the  same  as  the  Strain? 

A.  There  was  a  slight  difference  in  the  way  the 
rollers  were  held  but  it  was  practically  the  same. 

XQ.  19.  Would  it  be  a  fair  statement  to  state 
that  your  knowledge  of  the  practical  operation  of 
sizing  machines  [714]  for  fruit  has  been  confined 
to  the  Strain  type  of  machine  and  the  Parker  type  ? 

A.  I  would  go  further  than  that  and  say  that  it 
has  been  confined  to  the  Strain  type  of  machine. 

XQ-.  20.  Entirely?        A.  Yes,  sir. 

XQ.  21.  You  have  never  examined  any  other  ma- 
chine in  practical  operation? 

A.  So  far  as  practical  operation  goes. 

XQ.  22.  And  your  testimony  as  to  the  practica- 
bility of  any  machine  other  than  the  Strain  type,  as 
you  have  testified  to,  is  solely  from  what  you  have 
concluded  from  a  reading  of  the  patents,  is  that  cor- 
rect? 

A.  And  my  general  knowledge  of  mechanics.  I 
would  like  to  explain  here  that  by  the  Strain  type 
I  include  the  H.  K.  Miller  and  the  Parker  machines 
as  being  of  the  same  type. 

XQ.  23.  When  you  say  your  knowledge  of  ma- 
chinery, you  except  therefrom  any  knowledge  of  ma- 
chinery relating  to  fruit  sizers  of  other  than  the 
Strain  type,  is  that  correct  ? 

A.  I  do  not  understand  your  question. 

Mr.  ACKER. — Read  his  previous  answer.  I 
think  it  was  drawn  by  your  previous  answer. 

Previous  answer  of  witness  read  by  reporter. 

A.  As  far  as  concerns  having  seen  machines  in 
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actual  operation,  yes. 

XQ.  24.  What  practical  knowledge  have  you  of 
machinerj^,  Mr.  Knight?     [715] 

A.  The  only  practical  connection  I  have  had  with 
machinery  in  the  way  of  manufacture  has  been  dur- 
ing the  several  years  I  was  with  the  General  Electric 
Company  at  Lynn,  Massachusetts  and  Schenectady, 
New  York  in  the  manufacture  of  electrical  machines. 

XQ.  25.  Were  you  personally  engaged  in  the 
manufacture  of  such  machinery  as  mechanic  ? 

A.  Not  as  mechanic  but  as  one  of  the  examiners 
in  the  testing  department,  testing  the  machinery  and 
supplies. 

XQ.  26.  Can  you  state  from  your  inspection  of 
the  Strain  machine  as  you  have  examined  it  at  the 
various  packing-houses  at  what  rate  of  speed  or  ap- 
proximately the  revolutions  per  minute  of  the  roll- 
ers?       A.  No,  sir. 

XQ.  27.  Then,  I  understand  you  to  say  that  your 
testimony  on  that  point  is  based  uj/on  merely  glanc- 
ing at  the  operation  of  these  rolls? 

A.  No,  it  was  more  than  glancing.  I  examined 
them  quite  at  length  but  I  did  not  attempt  to  count 
the  number  of  revolutions. 

XQ.  28.  Is  the  Strain  sizer  what  is  known  as  a 
rope  and  roller  sizer?        A.  Yes,  sir. 

XQ.  29.  I  understood  you  to  testify  that  Mr. 
Stebler  was  present  at  the  time  of  your  inspection 
of  the  sizers  at  the  various  packing-houses  you  have 
testified  to,  which  inspection  was  made  June  12th, 
1912  ? 
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A.  Except  at  Pomona.  At  the  other  two  he  was 
present. 

XQ.  20.  Did  Mr.  Stehler  hold  any  conversation 
with  you  [716]  regarding  the  action  of  these  vari- 
ous sizers  in  connection  with  the  run  of  fruit  through 
them  with  the  drive  belts  on  and  with  the  drive  belts 
off  of  the  rollers  ? 

A.  I  can't  remember  that  we  had  any  special  con- 
versation on  the  subject,  no.  The  investigations 
were  made  personally  on  my  own  account,  but  to  the 
best  of  my  recollection  we  did  mention  some  of  the 
features  of  the  machines  in  talking  it  over  during  the 
trip. 

XQ.  21.  And  discussed  the  operation  of  the  parts? 

A.  Yes,  sir. 

XQ.  22.  And  likewise  the  operation  of  the  parts 
involved  in  the  Parker  machine?        A.  Yes,  sir. 

XQ.  23.  In  answer  to  one  of  your  direct  ques- 
tions, in  describing  the  operation  of  the  roll,  that 
is  the  direction  of  its  rotation,  you  stated  that  it  was 
partl}^  due  to  the  oblique  rotation  of  the  fruit,  and 
I  will  ask  3^ou  to  explain  somewhat  more  definitely 
what  you  mean  by  the  oblique  rotation  of  the  fruit. 

A.  The  movement  of  the  rope  or  belt  is,  of  course, 
in  a  longitudinal  direction  and  the  only  possible 
movement  of  the  rollers  is  in  a  transverse  plane. 
If  the  fruit  were  rotating  only  in  a  vertical  plane 
extending  longitudinally  of  the  machine,  it  would 
not  be  capable  of  imparting  a  transverse  rotation  to 
the  rollers  unless  the  point  of  contact  of  the  roller 
was  above  or  below  the  center  of  the  fruit.     In  that 
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case  the  friction  would  cause  an  oblique  rotation  and 
this  oblique  rotation     [717]     around  an  axis  which 
makes  an  angle  with  the  axes  of  rollers  would  be 
sufficient  to  cause  a  transverse  rotation. 

XQ.  24.  Would  the  shape  of  the  fruit  have  any 
effect  on  the  rotation  of  the  rolls  ?        A.  Yes,  sir. 

XQ.  25.  To  what  extent  would  the  fruit  which  is 
perfectly  round  vary  the  movement  of  the  rolls  rela- 
tive to  fruit  of  irregular  shape. 

A.  I  did  not  investigate  this  point  by  experiment 
but  offhand  I  would  say  that  fruit  of  the  irregular 
shape  would  produce  a  spasmodic  movement.  In 
every  instance  that  I  watched  there  was  a  rotation 
and  it  was  in  the  direction  which  I  stated. 

XQ.  26.  Is  it  your  understanding  that  the  patent 
in  suit  is  confined  to  the  sizing  of  oranges'? 
A.  No,  sir. 

XQ.  27.  It  is  for  the  sizing  of  fruits  of  all  kinds 
including  nuts,  is  it  not  ?        A.  Yes,  sir. 

XQ.  28.  Directing  your  attentiori,  Mr.  Knight,  to 
the  Hutchins  patent  number  456,094,  I  will  ask  you 
to  state  what  constitutes  the  run-way  for  the  fruit  in 
said  device. 

A.  It  consists  of  a  series  of  grading  elements,  each 
element  consisting  of  the  belt  '*f "  on  one  side  and 
the  roller  "2"  on  the  other  side. 

XQ.  29.  Does  the  Hutchins  patent  disclose  what 
you  have  termed  a  rope  and  roller  sizer,  and  when  I 
use  the  [718]  exjDression  "rope  and  roller,"  let 
me  say  that  I  include  the  belt  as  being  the  equivalent 
of  the  rope. 
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A.  Yes,  it  is  a  rope  and  roller  sizer  in  a  sense. 

XQ.  30.  What  do  you  mean  by  the  qualification 
of  your  answer? 

A.  For  the  reason  that  a  single  rope  does  not  serve 
for  the  conveying  and  sizing  operation  of  a  series  of 
grading  elements  along  the  run-way,  but  separate 
ropes  are  used  for  the  successive  elements. 

XQ.  31.  Would  it  be  a  fair  statement  to  say  that 
the  rope  and  roller  sizer  dates  from  as  early  as  July, 
1891?        A.  The  intrinsic  principle,  yes. 

XQ.  32.  I  believe  you  have  testified  that  you  have 
been  connected  with  the  examining  corps  of  the 
Patent  Office  ?        A.  As  an  Assistant  Examiner. 

XQ.  33.  As  an  Assistant  Examiner  of  the  Patent 
Office,  would  you  term  the  Hutchins  device  a  rope 
and  roller  sizer? 

A.  It  would  be  so  classified. 

XQ.  34.  How  many  grades  of  fruit  are  taken  care 
of  in  the  Hutchins  device?        A.  Three. 

XQ.  35.  Are  the  rotating  elements  or  grading 
rollers  of  the  Hutchins  device  adjustable  toward  and 
from  the  traveling  members  of  the  run-way  ? 

A.  Yes,  sir. 

XQ.  36.  Are  the  rolls  adjustable  independently  of 
one     [719]     another        A.  Yes,  sir. 

XQ.  37.  The  Hutchins  device  then  discloses  inde- 
pendent and  individual  adjustment  of  the  grading 
rollers?        A.  Yes,  sir. 

XQ.  38.  How  are  these  rolls  suspended? 

A.  They  are  journaled  in  horizontally  adjustable 
hangers. 
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XQ.  39.  Might  you  properly  term  these  hangers 
bearings  or  bearing  brackets  ?        A.  Yes,  sir. 

XQ.  40.  And  these  bearing  brackets  are  adjust- 
able?       A.  Yes,  sir. 

XQ.  41.  And  does  the  adjustment  of  the  rollers 
move  the  same  toward  and  from  the  propelling  rope 
to  vary  the  apertures  for  the  escape  of  fruit? 

A.  Yes,  sir. 

XQ.  42.  Does  the  Hutchins  patent  disclose  a  plur- 
ality of  independently  adjustable  grading  rolls  which 
are  movable  toward  and  from  the  propelling  means 
of  the  run-way  ?        A.  Yes,  sir. 

XQ.  43.  In  the  Hutchins  device,  as  I  understand 
your  testimony,  and  from  the  patent,  the  grading 
members  are  arranged  one  above  the  other,  is  that 
correct?        A.  Yes,  sir. 

XQ.  44.  And  in  the  complainant's  machine  the 
grading  rolls  are  arranged  end-to-end  in  longitudinal 
alignment,  is  that  correct  ? 

A.  End-to-end  but  not  exactly  in  longitudinal 
alignment. 

XQ.  45.  They  would  be  in  longitudinal  alignment 
unless  [720]  they  are  adjusted  to  produce  a  grad- 
uated run- way,  would  they  not?        A.  Quite  so. 

XQ.  46.  Does  the  adjustment  of  one  grading  roll 
in  the  Hutchins  device  vary  the  position  of  any  other 
grading  roll?        A.  No,  sir. 

XQ.  47.  Is  it  not  a  fact  that  the  adjustment  given 
the  individual  grading  rolls  of  the  Hutchins  device 
is  substantially  the  same  as  the  adjustment  given  the 
grading  rolls  of  the  patent  in  suit? 
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A.  The  effect  is  not  the  same. 

XQ.  4'8.  I  did  not  ask  about  the  effect,  Mr. 
Knight.     Please  read  the  question. 

Question  read  by  reporter. 

A.  The  adjustment  is  the  same. 

XQ.  49.  Can  j^ou  state  what  was  the  extent  of  the 
fruit  industry  in  the  year  1891  ?        A.  No,  sir. 

XQ.  50.  You  have  no  knowledge  one  way  or  the 
other  on  that  point?        A.  No,  sir. 

XQ.  51.  Is  it  a  correct  statement  that  the  Hutch- 
ins  device  discloses  a  grader  or  sizer  wherein  the  in- 
dependent adjustment  of  the  various  grading  mem- 
bers ma}^  be  produced  without  varying  the  position 
of  any  other  grading  unit  ?        A.  Yes,  sir. 

XQ.  52.  Is  it  not  a  fact  that  the  fruit  which  passes 
[721]  one  grading  member  of  the  device  of  the 
patent  in  suit  has  to  travel  or  traverse  all  other  grad- 
ing members  of  the  grader  or  sizer  until  it  reaches 
an  aperture  sufficient  to  permit  it  to  escape  from  the 
sizer?        A.  Yes,  sir. 

XQ.  53.  What  reason  had  you  for  making  the 
statement  in  your  direct  testimony  that  the  Hutchins 
deAdce  is  not  adapted  for  the  grading  of  oranges? 

A.  In  the  first  place  the  rollers  are  provided  with 
ribs  which  would  be  out  of  the  question  with  oranges. 
In  the  second  place,  the  arrangement  of  the  succes- 
sive grading  elements  one  above  the  other  and  caus- 
ing the  fruit  to  pass  successively  between  the  mem- 
bers of  each  grading  element  for  nine  or  ten  differ- 
ent sizes,  would  in  my  opinion,  damage  the  fruit  even 
if  the  rollers  were  not  ribbed. 
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XQ.  54.  Does  not  the  ungraded  fruit  in  the  sizer 
of  the  patent  in  suit  have  to  pass  successively 
through  grading  elements  until  it  reaches  a  point  of 
escape?        A.  Not  through;  no. 

XQ.  55.  Or  between? 

A.  Yes,  between  in  a  manner  which  does  not  create 
any  injurious  pressure. 

XQ.  56.  Have  you  any  foundation  for  your  state- 
ment that  the  Hutchins  device  would  not  be  adapted 
for  sizing  of  oranges  other  than  your  theoretical 
opinion  on  that  subject  ? 

A.  Only  that  I  have  been  in  a  number  of  packing- 
houses [722]  and  have  never  seen  one  of  them  in 
use  for  the  purpose. 

XQ.  57.  You  mean  during  what  time  ? 

A.  Oh,  within  the  last  two  years. 

XQ.  58.  But  you  did  not  examine  any  of  the  ma- 
chines in  use  during  the  year  1801  ?        A.  No,  sir. 

XQ.  59.  Is  it  your  understanding  of/the  patent  in 
suit  that  the  sizing  or  grading  rollers  must  be  of  uni- 
form diameter,  by  which  I  mean  each  roll  of  uniform 
diameter?        A.  Throughout  its  length? 

XQ.  60.  Throughout  its  length?        A.  No,  sir. 

XQ.  61.  A  service  of  end-to-end  stepped  rolls 
would  fall  within  the  patented  device,  would  it  not  ? 

A.  Each  roller  being  stepped? 

XQ.  62.  Yes,  sir.        A.  Not  in  my  opinion. 

XQ.  63.  Then,  if  I  provide  a  series  of  end-to-end 
rollers  as  one  member  of  the  fruit  run-way  and  step 
the  said  rollers,  it  is  your  idea  that  it  would  not  fall 
within  the  terms  of  the  patent  in  suit,  is  that  correct  ? 
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Mr.  LYON. — Objected  to  as  a  question  directed  to 
a  question  of  law  and  not  to  a  question  of  fact  and 
as  to  a  hypothetical  construction  not  shown  to  have 
ever  existed. 

A.  I  could  not  pass  on  that  question  until  some 
Court,  [723]  having  authority  to,  should  pass 
upon  the  exact  meaning  of  the  word  "rollers"  in 
this  case. 

XQ.  64.  Independent  of  any  decision  of  a  Court, 
on  said  point,  I  will  ask  you  to  give  an  answer  based 
on  jouT  observation  of  the  patent  in  suit. 

Mr.  LYON. — The  objection  is  repeated  and  the 
further  objection  is  urged  that  it  is  not  the  proper 
subject  of  expert  testimony.  Expert  testimony  is 
for  the  purpose  of  explaining  mechanical  construc- 
tions and  comparisons  thereof  and  not  for  the  pur- 
pose of  determining  by  the  mouth  of  an  expert  the 
scope  of  a  patent,  which  is  the  province  of  the  Court. 
A  further  objection  is  urged  to  the  question,  that  it 
is  indefinite  and  uncertain,  as  it  does  not  contain  a 
whole  combination  sufficient  to  make  an  operative 
grading  or  sizing  machine  or  to  illustrate  the  mode 
of  operation  of  such  machine  or  the  construction  of 
the  parts. 

A.  As  a  matter  of  opinion,  I  would  say  that  the 
terms  of  at  least  one  of  the  claims  would  be  sufficient 
to  include  such  a  construction.  The  meaning  and 
scope  of  this  claim  would  depend  upon  the  specifi- 
cations, drawings  and  prior  state  of  the  art  and  the 
question  would  arise  whether  such  a  construction, 
with  a  plurality  of  sections  of  different  size  to  each 
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roll,  but  with  the  different  rollers  independently  ad- 
justable so  that  each  roll  could  be  adjusted  to  and 
from  the  main  other  members  of  the  grader  without 
affecting  in  any  way  the  adjacent  roll,  would  be  the 
same  as  with  rollers  [724]  each  roller  of  uniform 
size  throughout  its  length.  I  should  say,  as  a  matter 
of  opinion,  that  such  a  stepped  construction  of  each 
roll  would  embody  the  principle  of  the  Strain  patent 
partially  but  not  perfectly,  as,  without  putting  my- 
selfi  in  the  place  of  the  Court,  I  could  conceive  that 
the  Court  might  hold  it  to  come  under  the  principle 
of  the  Strain  patent  or  it  might  not. 

XQ.  65.  Do  you  find  anything  in  the  specifications 
of  the  patent  in  suit  that  restricts  or  limits  the  sizing 
rolls  to  be  of  uniform  diameter  throughout  their 
length  *? 

A.  On  page  2,  lines  13  to  16,  Strain  states:  "By 
having  short  grade  rollers  separately  adjustable  very 
fine  grading  can  be  done  and  more  than  one  roller 
may  be  adjusted  to  the  same  grade  if  desired,"  and 
on  page  1  lines  60  to  64,  Strain  states,  "there  are 
as  many  bins  as  there  are  grade  rollers."  Both  of 
these  statements  indicate  to  my  mind  that  it  was  the 
intention  to  have  a  single  roller  for  each  grade  and 
these  rollers  would  be  of  uniform  diameter  through- 
out. 

XQ.  ^.  What  is  your  understanding  of  the  lan- 
guage which  you  have  read  from  the  specifications 
contained  between  lines  13  and  16  on  page  2  of  the 
specifications  ? 

A.  My  understanding  of  this  language  is  that  two 
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adjacent  rollers,  for  example,  may  be  adjusted  at  the 
same  distance  from  the  opposite  member  of  the 
grade-way.  That  is,  for  instance,  rollers  number 
one  and  [72'5]  number  two  could  be  adjusted  to 
the  same  grade  of  fruit. 

XQ.  67.  And  if  you  adjusted  number  one  and 
number  two  to  the  same  grade  of  fruit  that  would 
necessitate  cutting  out  one  grade,  would  it  not  1 

A.  Keeping  the  same  number  of  rollers  on  the  ma- 
chine, 5^es. 

XQ.  68.  And  is  such  your  understanding  of  the 
language  contained  between  the  lines  to  which  your 
attention  has  been  directed  ?        A.  Yes,  sir. 

By  consent  the  taking  of  the  depositions  was  at 
this  point  continued  until  two  o'clock  P.  M.  of  the 
same  day. 

At  two  o'clock  P.  M.  of  the  same  date,  at  the  same 
place  and  with  those  persons  present  as  noted  at  the 
beginning  of  these  depositions,  the  following  pro- 
ceedings were  had: 

ARTHUR  P.  KNIGHT,  a  witness  produced  on 
behalf  of  complainant,  was  recalled  for  further 
cross-examination,  and  testified  as  follows,  to  wit : 

Cross-examination  (Con.). 
(By  Mr.  ACKER.) 

XQ.  69.  In  order  that  the  record  may  be  clear, 
Mr.  Knight,  you  understand  that  my  questions  re- 
garding the  Hutchins  patent  referred  to  the  patent 
number  [726]  456,092.  There  are  two  Hutchins 
patents  and  we  want  to  clear  the  record. 
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A.  Yes,  sir. 

XQ.  70.  Directing  your  attention,  Mr.  Knight,  to 
Defendant's  Exhibit  "Ish  Patent,"  number  458,422, 
I  will  ask  whether  or  not  the  machine  therein  dis- 
closed is  what  is  known  as  a  ro]3e  and  roller  sizer, 
the  same  being  the  Ish  patent  of,  August  25, 1891  ? 

A.  Yes,  sir. 

XQ.  71.  In  the  Ish  device  the  rotating  or  revolv- 
ing grading  member  is  formed  as  a  stepped  roller, 
is  it  not?        A.  Yes,  sir. 

XQ.  72.  And  in  the  Ish  device  the  grading  sec- 
tions of  the  roller  are  parallel  with  the  traveling 
member  of  the  grader  or  sizer,  is  that  correct? 

A.  Yes,  sir. 

XQ.  73.  And  in  the  Ish  device  each  grading  sec- 
tion of  the  revolving  member  is  in  substantially 
longitudinal  alignment,  is  that  correct? 

A.  Yes,  sir.  ^ 

XQ.  74.  To  that  extent  it  differs  from  the  revolv- 
ing grading  members  of  the  Hutchins  device,  is  that 
true  ?        A.  Yes,  sir. 

XQ.  75.  How  would  you  describe  the  rotating 
member  of  the  Ish  device,  or  of  the  device  of  the  Ish 
patent? 

A.  I  know  of  no  better  way  to  describe  it  than  in 
the  terms  of  the  patent,  which  states  that  it  is  [727] 
"a  rotary  member  consisting  of  a  graduated  cylin- 
drical body  or  roller  which  is  mounted  in  suitable 
bearings." 

XQ.  76.  Are  the  bearings  in  which  the  graduated 
cylindrical  roller  is  mounted  adjustable? 
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A.  No,  sir. 

XQ.  77.  That  is  not  adjustable  one  way  or  the 
other?        A.  No,  sir. 

XQ.  78.  There  are  no  provisions  made  in  the  Ish 
patent  niunher  458,422  for  adjustment  of  the  gradu- 
ated roller,  is  that  correct?        A.  I  find  none. 

XQ.  79.  And  it  is  j^our  understanding  that  a  ma- 
chine built  under  the  Ish  patent  would  be  a  machine 
positively  fixed  so  far  as  the  bearings  of  the  grading 
units  are  concerned,  is  that  correct? 

A.  The  word  '"under"  is  ambiguous  here.  It 
might  be  subservient  to  the  Ish  patent  but  depart- 
ing considerably  from  the  Ish  patent.  A  machine 
constructed  according  to  the  specifications  of  the  Ish 
patent  would  not  provide  for  any  such  adjustment. 

XQ.  80.  If  I  should  place  another  roll  of  similar 
structure  to  that  disclosed  by  the  Ish  device  at  the 
end  of  the  roll  which  appears  in  the  drawing  of  the 
device,  would  I  then  have  two  rollers  end-to-end? 

A.  Yes,  sir,  but  the  machine  would  then  be  inop- 
erative. 

XQ.  81.  In  other  words,  the  fact  that  the  roll  is 
stepped  does  not  in  any  manner  change  your  defini- 
tion of  the  word  "roll,"   does  it? 

A.  No,  sir.     [728] 

XQ.  82.  I  wiU  ask  you  to  take  patent  nmnber 
671,646,  granted  Bailey  August  9,  1901,  and  I  will 
ask  you  whether  that  patent  discloses  a  fruit  grader, 
or  what  has  been  commonly  termed  throughout  this 
present  testimony,  a  sizer,  having  apertures  for  the 
escape  of  the  fruit  to  be  graded? 
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Mr.    LYON.— This    question    and    all    questions 
asked  the  witness  in  regard  to  the  Bailey  patent  will 
be  understood  as  subject  to  the  objection  made  to  the   , 
offer  of  the  Bailey  patent  in  evidence,  to  wit,  that  it 
is  not  a  part  of  the  prior  art. 

Mr.  ACKER. — I  understand  such  an  objection  has 
been  made  to  the  introduction  of  the  Bailey  patent 
but  I  do  not  recognize  the  validity  of  the  objection 
in  any  manner  whatever. 

A.  Yes,  sir. 

XQ.  83.  Are  these  apertures  controlled  in  any 
manner  so  as  to  regulate  the  opening  for  the  fruit 
to  be  sized?        A.  Yes,  sir. 

XQ.  84.  Does  the  Bailey  device  disclose  a  fruit 
sizer  provided  with  a  plurality  of  controlled  aper- 
tures for  the  fruit  to  be  sized?        A.  Yes,  sir. 

XQ.  85.  Does  the  Bailey  device  disclose  a  fruit 
grader  one  member  of  which  is  composed  of  a  series 
of  controlled  apertures  and  rollers  in  each  aperture. 

A.  I  could  hardly  call  the  aperture  a  positive  ele- 
ment but  for  each  grading  element  there  is  a  roller. 
[729] 

XQ.  86.  Are  the  rollers  arranged  end-to-end? 

A.  In  a  sense,  yes. 

XQ.  87.  Are  the  rollers  of  any  one  grade  unit  in- 
dependently adjustable  toward  and  from  the  propel- 
ling member  of  the  grader? 

A.  Yes,  sir,  that  is  ambiguous.  Do  you  mean  in- 
dependently with  respect  to  the  other  rollers  of  the 
same  element? 

XQ.  88.  No,  independent  of  the  roller  of  an  ad- 
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jacent  or  other  grading  unit.         A.  Yes,  sir. 

XQ.  89.  And  that  adjustment  is  independent  of 
each  other,  that  is  to  say,  I  can  adjust  one  of  the 
grade  units  carrying  the  rotating  members  without 
disturbing  the  position  of  the  other? 

A.  Yes,  sir. 

XQ.  90.  How  are  the  end-to-end  rollers  of  one 
grade  unit  carried? 

A.  By  roller  I  take  it  you  mean  the  discs  ''12," 
which  are  mounted  on  the  curved  shafts  or  rods 
"11." 

XQ.  91.  That  is  correct. 

A.  These  shafts  are  carried  by  plates  which  are 
mounted  so  as  to  be  vertically  adjustable  on  the  ma- 
chine. 

XQ.  92.  Would  it  be  proper  to  designate  that 
plate  which  you  have  termed  "a  plate,"  as  a  support- 
ing bracket  for  the  rotatable  member? 

A.  The  plate  together  with  the  portion  which  ex- 
tends outwardl}^  therefrom  and  carries  the  shaft 
' '  11 "  might  be  termed  a  bracket.     [730] 

XQ.  93.  Does  the  device  disclose  any  guides  for 
the  bracket,  or  the  equivalent  of  the  guides  ? 

A.  The  slots  "9"  in  the  plates,  together  with  the 
thumb  screws  "10,"  may  be  regarded  as  guides. 

XQ.  91.  The  series  of  disks  sustained  and  sup- 
ported by  any  one  of  the  bracket  plates,  taken  as  a 
whole,  constitutes  a  rotating  member  for  that  grad- 
ing unit,  do  they  not  ? 

A.  I  would  not  call  it  a  rotating  member.  It  con- 
sists of  rotating  members. 
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XQ.  94.  If  any  one  roll  of  the  series  of  rolls  util- 
ized in  the  Strain  patent  were  divided  into  a  plural- 
ity of  sections  would  the  subdivision  of  the  same  re- 
move it  from  within  the  sphere  of  a  roll? 

A.  I  would  not  call  it  a  roll,  I  would  call  it  a  series 
of  rolls. 

XQ.  95.  Then,  in  that  case  j^ou  would  call  each 
rotating  grading  member  to  be  comprised  of  a  plu- 
rality of  rolls?        A.  That  is  it. 

XQ.  96.  Can  I  correctly  so  designate  the  rotating 
member  of  each  guide  unit  of  the  Bailey  patent  ? 

A.  I  should  think  so. 

XQ.  97.  And  would  you  consider  the  rolls  of  the 
respective  grading  members  of  the  Bailey  device  as 
being  end-to-end  rolls  ? 

A.  Yes,  sir,  if  you  take  it  referring  to  the  several 
disks  on  one  end. 

XQ.  98.  If  the  rolls  of  the  patent  in  suit,  take  for 
[731]  instance  the  first  roll,  was  subdivided  into 
twelve  sections,  it  would  still  come  within  the  term 
of  end-to-end  rollers,  would  it  not  ? 

A.  I  should  think  so. 

XQ.  99.  In  other  words,  the  multiplicity  of  sec- 
tions going  to  make  up  any  one  roll  would  not  divert 
from  it  being  a  roll  within  the  meaning  and  the  pur- 
poses and  functions  to  be  carried  out  by  the  patent 
in  suit,  would  it? 

A.  Not  if  they  are  all  strung  along  in  a  straight 
line. 

XQ.  100.  That  is  it  would  only  be  necessary  that 
the  sections  of  any  one  grading  member  be  in  the 
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same  line  and  of  the  same  diameter  ?        A.  Yes. 

XQ.  101.  And  such  is  the  case  with  the  rotating 
members  of  each  grade  section  of  the  Bailey  device, 
is  it  not  ? 

A.  No,  sir,  they  are  on  a  curved  line. 

XQ.  102.  But  does  the  fact  that  they  are  on  a 
curved  line  remove  them  from  being  end-to-end  f 

A.  No,  sir. 

XQ.  103.  From  your  knowledge  of  the  prior  art 
and  your  experience  as  an  Examiner  in  the  Patent 
Office,  would  you  or  would  you  not  consider  that  the 
fruit  sizing  industry  was  a  well-filled  field  at  the  time 
of  the  filing  of  the  application  for  the  reissue  patent 
in  suit? 

Mr.  LYON. — Objected  to  as  incompetent,  irrele- 
vant and     [732]     immaterial. 

A.  I  can't  say  that  I  would. 

XQ.  104.  How  many  rollers  would  it  require  to 
form  a  rotating  member  of  a  fruit  sizer  of  end-to-end 
rollers  ? 

Mr.  LYON. — The  question  is  objected  to  as  indefi- 
nite, and  uncertain  and  ambiguous. 

Mr.  ACKER. — I  would  suggest  for  the  benefit  of 
counsel  for  complainant  that  he  wait  until  the  wit- 
ness expresses  au}^  doubt  or  indefiniteness  as  to  a 
question,  because  what  may  be  indefinite  to  counsel 
it  does  not  necessarily  follow  that  it  would  be  in- 
definite to  the  witness. 

Mr.  LYON. — The  fact  remains,  however,  that  a 
fruit  grader  is  not  composed  solely  of  one  or  more 
rollers  and  we  are  not  here  dealing  \vith  simply  a 
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series  of  end-to-end  rollers  but  with  two  combina- 
tion claims  and  it  is  elementary  law  that  there  is  no 
particular  novelty  in  the  separate  elements  of  these 
claims  and  it  has  been  repeatedly  held  that  such  a 
combination  claim  cannot  be  anticipated  piecemeal 
or  by  a  process  of  combination  or  reorganization  of 
the  devices  of  the  prior  art  for  the  purpose  of  pick- 
ing out  one  element  of  the  prior  art  here  and  there 
another,  and  thus  building  up  an  anticipation  of  the 
patent  in  suit  solely  for  the  purpose  of  a  mental  and 
theoretical  anticipation  and  such  a  proceeding  is  not 
judging  the  invention  by  what  actually  existed  prior 
thereto  but  is  the  same  in  force  and  effect  as  the  in- 
terpolation [733]  in  the  testimony  of  any  witness 
of  matter  to  which  he  has  not  testified.  If  counsel 
desires  to  be  fair  either  to  his  subject  matter  or  his 
witness,  he  will  include  sufficient  in  his  question  to 
make  an  operative  combination  so  that  the  witness 
will  then  be  able  to  judge  as  to  the  constructions  and 
operations  of  the  devices. 

Mr.  ACKER. — I  desire  to  thank  counsel  for  the 
statement  he  has  made  and  I  presume  the  Court  is 
fully  aware  of  the  elementary  principles  which  he 
has  and  the  only  purpose  I  can  see  for  the  disserta- 
tion he  has  given  is  to  instruct  the  witness. 

Mr.  LYON. — It  might  be  well  for  counsel  for  the 
defendants  to  consider  the  decisions  of  this  Court 
and  the  Circuit  Court  of  Appeals  in  the  cases  of  Los 
Alamitas  Sugar  Company  vs.  Carroll  and  Parker 
vs.  Stebler  in  this  connection. 

Mr.  ACKER. — I  again  thank  counsel  for  calling 
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attention  to  well-known  decisions  and  which  the 

Court  is  doubtless  familiar  with. 

A.  I  should  say  that  one  roller  would  serve  for  the 
rotating  member. 

XQ.  105.  One  roller  in  your  opinion  would  con- 
stitute a  series  of  end-to-end  rollers? 

A.  That  was  not  the  question. 

Mr.  ACKER. — I  beg  your  pardon;  I  think  it  was. 
I  will  ask  the  stenographer  to  read  the  question. 

XQ.  104.  Eead  by  the  reporter. 

A.  It  would  only  require  one  roller  to  form  a 
rotating  member  of  a  fruit  sizer  having  end-to-end 
rollers.     [734] 

XQ.  106.  What  do  you  understand  by  the  expres- 
sion "a  series  of  end-to-end  rollers"? 

A.  I  understand  a  plurality  of  rollers  arranged 
end-to-end,  that  is  to  say  endwise  of  one  another 
rather  than  sidewise  or  critically. 

XQ.  107.  And  two  rollers  would  answer  the  term 
"a  series  of  end-to-end  rollers"? 

A.  Yes,  sir,  in  the  terms. 

Mr.  ACKER.— That  is  all,  Mr.  Lyon. 

Redirect  Examination. 
(By  Mr.  LYON.) 

RDQ.  1.  Referring,  Mr.  Knight,  to  Defendant's 
Exhibit  "Baile}^  Patent,"  point  out  in  the  drawing 
of  this  patent,  or  in  the  description,  any  belt  longi- 
tudinally moving  the  length  of  the  machine  and 
forming  one  side  of  the  fruit  run-way. 

A.  I  find  no  such  element. 

RDQ.  2.  In  your  experience  as  one  of  the  corps 
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of  examiners  of  the  United  States  Patent  Office,  in 
accordance  with  the  interpretation  of  the  patent  laws 
as  there  interpreted,  would  3'ou  say  that  an  inventor 
presenting  to  the  Patent  Office  a  claim  for  a  com- 
bination in  a  fruit  grader  in  which  there  was  called 
for  a  longitudinally  and  horizontally  moving  belt  as 
one  member  of  the  run-way  and  a  plurality  of  rollers 
as  the  other  side  of  the  run- way,  would  be  rejected 
as  anticipated  by  the  device  of  the  defendant's  ex- 
hibit ''Bailey  Patent'"?     [735] 

Mr.  ACKER. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial  as  it  has  not  been  shown  that 
Mr.  Knight  ever  had  anything  to  do  in  the  Patent 
Office  as  an  Examiner  in  charge  or  as  an  Assistant 
Examiner  in  the  division  having  charge  of  this  class 
of  machinery. 

A.  I  do  not  think  that  it  would. 

BDQ.  3.  I  notice  in  your  cross-examination  you 
made  some  differentiation  between  straight  line 
alignment  of  rolls  and  the  curved  line  arrangement 
of  the  disks  in  Defendant's  Exhibit  "Bailey  Pat- 
ent." Will  you  explain  a  little  more  fully  what  this 
line  of  differentiation  is? 

A.  If  the  shaft  "11"  carrying  the  disks  "12"  in 
the  Bailey  patent  were  straightened  out,  it  would 
then  be  an  arrangement  in  which  a  plurality  of  roll- 
ers are  mounted  end  to  end  along  a  straight  line  and 
if  the  disks  were  all  of  exactly  the  same  size  and  were 
finished,  they  would  present  a  smooth  surface,  which 
might  act  substantially  the  same  as  a  single  roll,  but 
with  a  curved  shaft  the  disks  must  necessarilv  be 
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separated  somewhat  at  their  outer  edges,  for  the  rea- 
son that  even  if  they  are  in  contact  at  their  inner 
edges  the  curvature  of  the  shaft  will  throw  their 
outer  edges  out  of  contact.  This  will  leave  the  edges 
of  the  disks  ' '  12 "  so  that  thej  no  longer  form  a  per- 
fectly continuous  surface.  Of  course  the  distance  is 
small  compared  to  the  size  of  the  fruit  and  the  fruit 
would  run  over  the  surface  of  the  disks,  but  I  do  not 
see  how  it  could  help  being  cut  in  the  operation,  es- 
pecially [736]  as  the  disks  would  have  to  be  made 
of  some  material  sufficiently  strong  and  hard  to  stand 
considerable  wear. 

RDQ.  4.  Referring,  now,  to  Defendant's  Exhibit 
*' Hut  chins  Patent"  Number  456,092,  how  many  run- 
ways are  shown  in  the  drawing  of  this  patent  f 

A.  Two. 

RDQ.  5.  How  many  belts  or  ropes  or  longitudi- 
nally moving  devices? 

A.  Well,  I  should  say,  it  being  a  double  machine 
to  make  two  to  six  sizes,  and  the  rope,  of  course,  or 
in  this  case  the  belt,  is  formed  double,  so  that  there 
are  really  two  conveying  belts,  one  above  the  other. 

RDQ.  6.  And  in  the  Defendant's  Exhibit  "Hutch- 
ins  Patent, ' '  you  do  not  find  a  single  run-way  having 
a  plurality  of  grading  apertures,  do  you  ? 

A.  No,  sir. 

RDQ.  7.  If  it  were  attempted  to  build  an  orange 
grading  or  sizing  machine  after  the  construction 
illustrated  and  described  in  Defendant's  Exhibit 
' '  Hutchins  Patent, ' '  several  run-ways  for  the  several 
grades  would  be  arranged  one  above  the  other,  would 
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they?        A.  Yes,  sir. 

RDQ.  8.  And  I  understand  there  are  ordinarily 
either  nine  or  ten  grades  of  fruit  provided  for  in  an 
orange  grading  or  sizing  machine,  is  that  correct  ? 

A.  In  the  machines  I  have  seen  there  are. 

RDQ.  9.  Now,  in  the  device  huilt  in  accordance 
with  Defendant's  Exhibit  "Hutchins  Patent,"  which 
size  of     [737]     fruit  would  be  first  separated? 

A.  The  largest  size  would  be  first  separated. 

RDQ.  10.  And  what  would  become  of  the  smaller 
sizes  that  were  passing  onto  the  upper  grade-way? 

A.  If  the  size  of  them  corresponded  to  the  second 
grade-way,  it  would  fall  on  the  incline  H'  or  into  the 
space  at  the  end  of  that  incline  and  pass  on  to  the 
next  roller  and  belt  and  then  backward  to  the  second 
discharge.  If  it  was  fruit  of  the  smallest  size,  it 
would,  on  dropping  on  the  incline  H'  or  dropping 
through  the  grade  slot  beyond  the  lower  end  of  the 
first  grading  roller,  it  would  drop  through  the  second 
slot  out  onto  the  incline  at  the  bottom  of  the  machine. 

RDQ.  11.  What  would  the  result  of  such  dropping 
effectuate  in  the  practical  use  of  machinery  for  sepa- 
rating oranges  according  to  size? 

A.  In  any  delicate  fruit,  such  as  oranges,  it  would 
be  extremely  injurious  to  the  skin  of  the  orange. 

RDQ.  12.  And  what  effect  would  such  injurious 
effect  on  the  skin  of  the  orange  have? 

A.  It  would  tend  to  promote  decay. 

RDQ.  13.  Some  insinuations  have  been  made  by 
counsel  for  defendants  as  to  your  knowledge  of 
oranges  and  I  will  now  ask  you  if  your  testimony 
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that  you  have  just  given  in  regard  to  the  injur 5^  of 

the  skin  of  the  orange  and  thereby  causing  decay 

is  within  your  personal  knowledge  of  the  subject? 

[738] 

Mr.  ACKER. — I  object  to  the  use  of  the  word  "in- 
sinuation," as  made  use  of  in  the  last  question. 

Mr.  LYON. — The  word  is  not  used  in  any  deroga- 
tory or  insulting  sense,  but  in  the  same  sense  that 
counsel  for  defendants  has  asserted  or  insisted  a  lack 
of  experience  in  this  art  to  the  witness. 

A.  In  regard  to  the  skin  of  the  orange  being  deli- 
cate, I  speak  from  actual  experience,  and  as  for  the 
effect  of  the  abrasion  of  the  skin  of  oranges,  I  will 
say  that  it  is  a  well-known  fact. 

RDQ.  14.  On  June  12th,  1912,  you  first  visited 
packing-houses  where  ? 

A.  Pomona,  Uplands  and  Riverside. 

RDQ.  15.  In  the  Pomona  packing-houses  or 
house,  either  one  of  them,  did  you  see  any  of  the  de- 
fendant's or  Parker  machines  in  operation? 

A.  Yes,  sir. 

RDQ.  16.  At  Uplands,  did  you  see  any  of  the 
Parker  machines  in  operation  ? 

A.  I  can 't  say  that  I  did. 

RDQ.  17.  Did  you  at  Riverside,  California? 

A.  Yes,  sir. 

RDQ.  18.  In  any  of  these  packing-houses,  did 
they  have  in  use  both  the  defendant's  or  Parker  ma- 
chine and  the  Stebler  or  device  of  the  patent  in  suit  ? 

A.  Yes,  sir,  at  some  of  the  packing-houses  they 
had  both  of  them,  but  I  could  not  say  that  both  of 
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them  were  in  operation  at  the  same  time. 
Mr.  LYOiN.— That  is  all.     [739] 

Eecr  OSS-examination, 
(By  Mr.  ACKER.) 

RCQ.  1.  What  is  the  purpose  of  the  longitudi- 
nally traveling  rope  in  the  patent  in  suit  ? 

A.  It  has  a  twofold  purpose,  first  to  convey  the 
fruit  along  the  grade- way  so  as  to  present  it  to  the 
successive  grading  sections,  and  second  to  form  one 
wall  of  each  grading  section. 

RiOQ.  2.  Would  not  any  traveling  or  propelling 
member  serve  the  same  function? 

A.  I  cannot  say  as  to  that. 

RCQ.  3.  The  main  function  of  the  traveling  rope 
w^orking  in  the  groove  of  the  nonmovable  guide  of 
the  patent  in  suit  is  to  propel  the  fruit  through  the 
grade- way,  is  it  not? 

A.  You  mean  along  the  grade-way  ? 

RCQ.  4.  Yes. 

A.  I  can't  say  that  that  is  the  main  function.  It 
would  be  useless  without  the  further  function  of  pre- 
senting the  fruit  to  the  successive  grading  sections. 

RCQ.  5.  Any  traveling  means  that  supported  the 
fruit  and  propelled  it  along  the  grade-way  would 
serve  the  same  function,  would  it  not? 

A.  Not  necessarily.  It  might  be  of  such  an  im- 
practical nature  that  it  would  not  perform  the  func- 
tion. 

RCQ.  6.  Do  you  find  any  means  in  Claim  10  of 
the  reissue  of  the  letters  patent  in  suit  of  a  belt  form- 
ing one  member  of  the  run-way? 
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Mr.  LYON. — Objected  to  as  incompetent,  being  an 
inquiry  [740]  directed  to  subject  matter  as  to 
which  it  is  the  province  of  the  Court  to  determine 
and  not  the  proper  subject  of  expert  testimony,  there 
being  no  ambiguity  in  the  claim  and  tlieref  ore  incom- 
petent.        A.  Not  in  so  many  words. 

RCQ.  7.  You  find  no  mention  of  a  belt,  do  you? 

Mr.  LYON. — The  same  objection. 

A.  Not  by  name. 

RCQ.  8.  Do  the  specifications  of  the  patent  in  suit 
state  how  many  sizes  or  grades  of  fruit  are  to  be 
taken  care  of  ?        A.  Yes,  sir. 

RCQ.  9.  Where?        A.  Page  1,  lines  81  and  82. 

RCQ.  10.  That  is  in  connection  with  the  function 
of  orange  grading?         A.  Yes,  sir. 

RCQ.  11.  Do  you  find  that  it  is  restricted  to  nine 
grades?        A.  No,  sir,  not  necessarily. 

RCQ.  12.  Would  you  consider  a  machine  con- 
structed exactly  in  accordance  with  the  device  of  the 
patent  in  suit  which  embodied  onl}^  three  rolls  ar- 
ranged as  therein  shown  and  described,  as  being 
within  the  terms  of  the  patent  ? 

Mr.  LYON. — Objected  to  as  incompetent,  being 
addressed  to  subject  matter  as  to  which  is  it  the  prov- 
ince of  the  Court  to  determine  and  not  the  proper 
subject  of  expert  testimony.     [741] 

A.  Yes,  sir. 

Mr.  ACKER.— I  believe  that  is  all,  Mr.  Lyon. 

Mr.  LYON.— That  is  all. 
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(Recalled).] 
FRED  STEBLEE,  being  recalled  as  a  witness  in 
his  own  behalf,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  LYOK) 

Q.  1.  Mr.  Stebler,  you  testified  that  you  are  fa- 
miliar with  Defendant's  Exhibit  Hutchins  Patent, 
being  letters  patent  number  456,092.  I  will  ask  you 
if  you  have  ever  seen  in  use  anywhere  in  the  grad- 
ing of  any  kind  of  device,  a  machine  built  in  substan- 
tial accordance  with  the  description  and  drawing 
of  this  patent  ?         A.  No,  sir,  I  never  have. 

Q.  2.  Have  you  ever  heard  of  such  a  machine  be- 
ing used?        A.  No,  sir. 

Q.  3.  Based  upon  your  experience  of  the  past 
twenty-three  years,  are  you  able  to  state  whether 
such  a  machine  would  be  a  practical  machine  for 
grading  or  separating  oranges  as  to  their  size? 
A.  In  my  opinion  it  would  not  be  practical. 
Q.  4.  What  reason  have  you  for  such  opinion  ? 
A.  Well,  first  of  all  the  use  of  bins  in  connection 
with  the  use  of  an  orange  grader  is  imperative,  and 
so  far  back  as  I  am  acquainted  with  the  orange  in- 
dustry they     [742]     have  always  used  them,  due  to 
the  fact  that  ordinarily  a  machine  is  required  to 
make  from  nine  to  twelve  sizes  of  oranges.     To  con- 
struct one  of  these  machines  to  make  this  number 
of  sizes  and  direct  them  to  suitable  bins  from  which 
they  could  be  packed  would  be  utterly  impractical, 
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for  the  reason  that  first  of  all  the  machine  would 
have  to  be  made  correspondingly  high,  in  so  much 
as  there  is  a  positive  drop  required  to  make  each  and 
every  size  of  fruit.  This  drop  between  the  grading 
elements  in  the  machine  to  make  even  nine  sizes 
w^ould  aggregate  eight  or  ten  feet.  Fruit  being  fed 
into  the  top  of  the  machine,  of  course,  the  largest 
sizes  would  be  immediately  carried  off  into  a  bin,  the 
remaining  eight  or  nine  sizes  would  tend  to  drop 
through  the  machine  and  bounce  and  pound  on  the 
various  grading  elements  until  the,v  reached  the  bot- 
tom'  of  the  machine,  and  it  is  evident  to  anyone  at 
all  familiar  with  the  constituents  of  any  ordinary 
delicate  fruit  that  this  w^ould  be  very  detrimental  to 
the  appearance  or  carrying  qualit}^  of  the  fruit  after 
it  was  subject  to  this  process.  Then,  again,  there 
is  the  question  of  getting  the  sized  fruit  as  it  comes 
from  this  machine  directed  to  the  bins  to  enable  the 
required  number  of  packers  to  get  at  it.  There  is  no 
means  shown  here  in  this  patent  for  doing  this,  and 
it  is  obvious  to  anyone  familiar  with  the  orange- 
packing  industry  that  this  would  be  a  serious 
problem. 

Q.  5.  You  say  that  since  1905  you  have  owned  the 
patent.  Complainant's  Exhibit  "Rayburn  Overhead 
System  Patent,"  [743]  and  that  the  devices  of 
this  patent  have  been  discontinued  practically  from 
use.     Can  j^ou  give  us  the  reason  for  that? 

A.  The  chief  and  real  reason  for  the  discontinu- 
ance of  this  Raj^burn  overhead  system  was  due  to  the 
difficult}^  of  getting  the  fruit  dowm  from  the  sizer 
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overhead  to  the  bins  below.  It  was  found  practi- 
cally impossible  to  do  this  without  the  fruit  suffer- 
ing such  injury  as  I  have  mentioned  in  connection 
with  the  Hutchins  patent.  And  of  late  years  it  has 
become  to  be  realized  that  oranges  must  not  be 
bumped  or  bruised  by  dropping  or  rolling  them 
around  if  the  grower  or  packer  of  them  wishes  to 
get  full  value  for  them  on  sending  them  to  market, 
and  it  is  for  this  reason  that  the  use  of  such  devices 
that  have  tended  to  cause'  bruising  or  injury  have 
been  discontinued. 

Q.  6.  Mr.  Knight  was  asked  on  cross-examination 
what  portion  of  the  run-way  of  an  orange  grading 
or  sizing  machine  requires  the  most  delicate  adjust- 
ment.    What  have  you  to  say  in  regard  to  this? 

A.  The  only  way  I  can  answer  that  question  would 
be  to  say  the  rotating  element  of  the  run-way,  as  a 

whole. 

Q.  7.  Well,  is  there  any  one  particular  portion  of 
the  rotating  element  of  the  run-way  for  any  given 
one  or  two  of  the  grades  which  requires  greater  at- 
tention than  the  others  ?        A.  No,  sir. 

Q.  8.  You  have  heard  Mr.  Knight's  criticism  of 
the  [744]  operation  of  a  device  built  in  accord- 
ance with  defendant's  exhibit  "Bailey  Patent,"  have 
you  not  %        A.  Yes,  sir. 

Q.  9.  State  whether  or  not  you  agree  with  him 
and  if  you  differ  with  him,  give  your  reasons. 

A.  I  agree  ^vlth  him  that  the  machine  constructed 
in  accordance  with  the  Bailey  patent  would  be  im- 
practical both  from  the  standpoint  of,  the  injury  to 


724  Fred  Stehler  vs. 

(Deposition  of  Fred  Stebler.) 

the  fruit  and  the  action  it  would  have  on  the  fruit. 

Mr.  LYON.— That  is  all. 

Cross-examination. 
(By  Mr.  ACKER.) 

XQ.  1.  Into  how  many  grades  are  nuta  separated, 
Mr.  Stebler? 

A.  Well,  I  can  answer  that  question  first  indi- 
rectly by  saying  that  I  don't  know  the  number  of 
sizes  any  kind  of  nuts  are  graded  into.  You  have 
not  stated  w^hat  kind  of  nuts  you  refer  to  and  I  only 
know  of  one  kind  of  nuts  that  are  graded  for  size  and 
that  is  w^alnuts. 

XQ.  2.  How  are  they  graded? 

A.  On  a  machine. 

XQ.  3.  Into  what  sizes  are  they  graded? 

A.  I  don't  know^  that. 

XQ.  4.  How^  are  potatoes  graded  as  to  size? 

A.  I  never  yet  saw  potatoes  graded  for  size. 

XQ.  5.  What  have  you  to  say  concerning  vege- 
tables ? 

A.  I  have  never  seen  vegetables  graded  for  size. 

XQ.  5.  Is  it  not  a  fact  that  the  Strain  patent  is 
[745]  taken  out  as  a  grader  designed  to  sort  fruit, 
vegetables,  such  as  potatoes,  and  nuts,  into  lots  of 
regular  sizes? 

A.  I  presume  it  is  a  fact  that  the  inventor  stated 
in  making  application  for  patent  on  this  machine 
that  for  any  such  purpose  it  could  be  applied  to,  it 
was  to  apply,  it  might  apply. 

XQ.  6.  Is  it  not  a  fact  that  the  patentee  stated 
that  the  machine  related  to  that  class  of  graders  de- 
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signed  for  the  assorting  of  fruit,  vegetables,  such  as 
potatoes,  and  nuts,  into  lots  of  different  sizes  and 
that  the  object  of  the  invention  was  to  provide  a  ma- 
chine for  that  purpose? 

A.  I  believe  the  specifications  so  state. 

XQ.  7.  Is  it  not  a  fact  that  the  Hutchins  patent 
was  taken  out  as  a  sorting  machine  for  fruits  and 
vegetables  ? 

A.  His  specifications  state  that  it  is  for  fruit  and 
vegetables;  yes. 

XQ.  8.  Have  jow  ever  manufactured,  sold  and 
had  placed  into  use  a  machine  built  exactly  in  accord- 
ance with  the  machine  of  the  Strain  reissue  patent 
in  suit  without  an.y  other  appliances  thereon  ? 

Mr.  LYON. — The  question  is  objected  to  as  in- 
definite and  uncertain  as  to  what  is  intended  by  the 
term  "exactl}^  in  accordance  with  the  machine  of  the 
Strain  reissue  patent  in  suit." 

A.  Possibly  not  exactly  in  all  details. 

XQ.  9.  In  what  respects  did  you  differ,  Mr.  Steb- 
ler? 

A.  Possibly  some  difference  in  the  manner  of 
mounting     [746]     and  adjusting  the  rollers. 

XQ.  10.  And  how  about  the  distribution  of  the 
fruit? 

A.  Well,  this  drawing  of  this  patent  does  not  refer 
to  a  manner  of  distribution  of  the  fruit ;  it  is  as  to 
the  manner  of  sizing  it. 

XQ.  11.  So  I  understand.  How  about  so  far 
as  it  relates  to  the  conveying  of  the  graded  fruit  to 
the  bins  \    Were  the  machines  constructed  in  accord- 
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ance  with  the  device  illustrated  and  described  by  this 

patent '?        A.  Practically,  so ;  yes. 

XQ.  12,  What  do  you  mean  by  "practically  so," 
the  qualification? 

A.  Well,  I  stated  in  my  last  answer  that  I  never 
follow^ed  it  in  detail. 

XQ.  13.  How  far  does  the  fruit  fall  after  passing 
through  between  the  grading  rollers  of  the  machine 
constructed  in  accordance  with  the  patent  in  suit  ? 

A.  Never  more  than  ten  inches. 

XQ.  14.  HoAv  far  would  it  fall  in  a  machine  con- 
structed in  accordance  with  the  Hutchins  patent, 
number  456,092  ? 

A.  As  I  stated  awhile  ago,  w^hen  you  come  to  make 
nine  or  ten  sizes,  some  of  it  is  apt  to  fall  from  eight 
to  ten  feet. 

XQ.  15.  Why? 

A.  Because  it  would  start  from  the  top  and  fall  to 
the  bottom. 

XQ.  16.  Does  it  not  move  from  the  first  incline 
onto  the  second  grading  unit  ?     [747] 

A.  Yes,  and  in  the  case  of  the  next  larger  size  it 
will  possibly  stay  there  and  be  carried  on  to  the  end 
of  the  machine,  but  in  the  case  of  the  smaller  sizes,  it 
immediately  drops  through  to  the  next  grading  ele- 
ment. 

XQ.  17.  And  upon  the  incline  ? 

A.  Yes ;  on  to  an  incline  and  strikes  every  one  on 
its  way  down. 

XQ.  18.  You  were  asked  what  you  had  to  say  in 
regard  to  the  Hutchins  patent,  based  on  your  twentj^- 
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three  years'  experience.  Do  I  understand  that  you 
have  been  engaged  in  connection  with  the  orange  in- 
dustry for  twenty-three  years?        A.  No,  sir. 

XQ.  19.  How  long  have  you  be^n  ? 

A.  Thirteen  years. 

XQ.  20.  Since  1899?        A.  Yes,  sir. 

XQ.  20.  So  your  remarks  as  applicable  to  the 
Hutchins  machine  were  not  based  on  an  experience 
of  twenty-three  years  in  the  orange  industry  % 

A.  No,  sir. 

Mr.  ACKER.— That  is  all,  Mr.  Lyon. 

Redirect  Examination. 
(By  Mr.  LYON.) 

RDQ.  1.  Do  you  know,  Mr.  Stebler,  in  what  pur- 
suit Robert  Strain  was  engaged  when  he  made  the 
invention  of  the  patent  in  suit  ? 

Mr.  ACKER. — Objected  to  as  incompetent,  irrele- 
vant and  [748]  inunaterial,  as  it  would  have  no 
bearing  upon  the  purposes  of  the  patented  device 
and  the  patent  speaks  for  itself  in  connection  with 
that  subject. 

A.  He  was  engaged  in  the  pursuit  of  packing 
oranges. 

RDQ.  2.  Where?        A.  At  Fullerton. 

Mr.  LYON.— That  is  all. 

By  consent  the  taking  of  the  depositions  was  at 
this  point  continued  until  ten  o'clock  A.  M.  of  Thurs- 
day, June  21,  1912. 
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On  Thursda}^,  June  21st,  1912,  at  the  same  place 
and  with  those  persons  present  as  noted  at  the  begin- 
ning of  these  depositions,  and  at  the  hour  of  ten 
o'clock  A.  M.  of  said  day,  the  following  proceedings 
were  had,  to  wit : 

[Deposition  of  M.  R.  Whiflan,  for  Complainant.] 

M.  E.  WHIFFIX,  a  Avitness  produced  on  behalf 
of  complainant,  being  first  duly  cautioned  and  sworn 
to  testify  the  truth,  the  whole  truth  and  nothing  but 
the  truth,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  LYON.) 

Q.  1.  Please  state  your  name,  age,  residence  and 
occupation. 

A.  M.  R.  AVhiffin;  my  age  is  forty-three  years; 
occupation  is  superintendent  of  packing-houses, 
[749]     Arlington,  Riverside  County,  California. 

Q.  2.  What  packing-houses  are  you  superintend- 
ent of?        A.  I  am  superintendent  of  four. 

Q.  3.  Where? 

A.  Two  situated  at  Arlington  station  at  an  orange 
and  lemon  house  there  and  the  same  at  Prenda  un- 
der the  same  company,  known  as  the  Arlington 
Heights  Fruit  Company. 

Q.  4.  You  attend  here  this  morning  in  response  to 
a  subpoena  served  on  you  to  testify  ?        A.  Yes,  sir. 

Q.  5.  In  the  orange  packing-house  of  the  Arling- 
ton Heights  Fruit  Company,  at  Arlington  Heights, 
what  kind  or  kinds  of  fruit  graders  are  you  now 
using? 
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A.  We  are  using  the  Stebler  rope  and  roller 
grader. 

Q.  6.  In  a  general  way  can  you  describe  that 
machine  ? 

A.  Well,  it  is,  the  fruit  is  carried  on  a  rope  and 
kept  revolving  by  a  series  of  independent  rollers. 

Q.  7.  Each  of  the  rolls  is  independently  adjust- 
able? 

Mr.  ACKER.— Objected  to  as  leading. 

A.  Certainly. 

Q.  8.  Are  you  familiar  with  drawings,  Mr.  Whif- 
fin ?        A.  Not  very,  I  am  afraid. 

Q.  9.  I  show  you  a  copy  of  the  patent  in  suit  and 
call  your  attention  to  figure  1,  and  ask  you  to  look 
that  figure  over  and  state  whether  or  not  the  ma- 
chines, so  far  as  the  grading  devices  are  concerned 
are  substantially  like  those  shown  on  this  drawing. 
When  I  say  "the  machines,"  I  mean  the  ones  in  the 
packing-house  [750]  of  the  Arlington  Heights 
Fruit  Company  at  Arlington  Heights,  Riverside 
County,  California. 

A.  It  is  practically  the  same  thing. 

Q.  10.  Those  machines  were  purchased  from  Fred 
Stebler  of  the  California  Iron  Works  of  Riverside, 
California  ?        A.  Yes,  sir. 

Q.  11.  Prior  to  using  that  machine,  or  those  ma- 
chines, had  you  used  any  other  kind  of  machine  ? 

A.  We  had  used  the  old  rope  and  roller,  which  was 
afterwards  changed  to  this  independent  rope  and 
roller. 

Q.  12.  Did  that  old  rope  and  roller  grader  have 
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any  particular  name  ? 

A.  I  think  it  was  called  the  ''All  California" 
grader. 

Q.  13.  What  kind  of  a  roller  did  they  have  ? 

A.  It  was  a  roller  probably  five  feet  long  with  a 
graduated  scale  on  it. 

Q.  14.  In  other  words,  it  was  a  stepped  roller  ? 

A.  It  was  a  stepped  roller;  yes,  sir. 

Q.  15.  What  was  the  reason,  Mr.  Whiffin,  for 
changing  from  the  California  grader  to  the  grader 
you  have  just  referred  to  ? 

A.  Because  it  was  not  practical  in  the  sizing  of  our 
fruit. 

Q.  16.  In  what  respect  was  it  not  practical? 

A.  Because  you  could  not  set  any  independent  size 
of  roller. 

Q.  17.  Is  the  setting  of  each  size  of  roller  or  grade, 
then,  a  desirable  feature  in  the  grading  or  sizing  of 
oranges?     [751] 

A.  Absolutely,  more  so  now,  because  the  eastern 
buyers  insist  on  it. 

Q.  18.  That  feature  is  particularly  desirable  in 
order  to  keep  a  uniformity  of  pack,  is  it? 

A.  Certainly. 

Q.  19.  And  how  long  have  you  used  this  Stebler 
machine  with  the  independent  adjustment  of  each 
roller?        A.  This  is  our  fourth  season. 

(At  this  point  Mr.  James  W.  Stevenson  entered 
the  room  where  these  depositions  are  being  taken 
and  at  the  request  of  counsel  for  defendants  is  di- 
rected to  retire  out  of  the  room  and  out  of  the  hear- 
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ing  of  the  testimony  of  the  witness,  and  did  so.) 

Q.  20.  I  believe  you  stated,  Mr.  Whiffin,  that  these 
independently  adjustable  rollers  of  the  Stebler  ma- 
chine that  you  have  are  rotated  by  means  of  belts  ? 

A.  Yes,  sir. 

Mr.  ACKER. — The  witness  did  not  so  state,  but 
we  will  consider  that  as  a  fact. 

Q.  21.  AVhat  is  the  object,  Mr.  Whiffin,  of  using 
the  belts  to  drive  these  rollers  ? 

A.  So  that  the  revolution  of  the  rollers  will  make 
it  easier  on  the  fruit.  Oranges  being  a  very  delicate 
fruit,  every  care  has  to  be  taken  so  as  not  to  injure 
them. 

Q.  22.  And  what  would  injury  of  that  kind  to  the 
orange  cause?        A.  Decay. 

Q.  23.  Then,  if  I  understand  you  correctly,  in  the 
packing  [752]  and  handling  of  fruit  it  is  abso- 
lutely necessar}^  that  ever}"  precaution  be  taken  to 
prevent  bruising  or  injuring  the  rind  of  the  orange  ? 

A.  Certainly. 

Q.  24.  Have  you  ever  had  any  experience  with 
this  Stebler  grader  in  the  use  of  any  of  the  rollers 
with  the  belts  off  the  rollers?        A.  Yes,  sir. 

Q.  25.  To  what  extent? 

A.  At  some  times  the  belts  will  break  and  then  the 
rollers  stop  revolving  sometimes.  Shall  I  go  on  and 
explain  ? 

Q.  26.  Go  on,  explain  it  in  full. 

A.  Sometimes  we  do  it,  sometimes  we  don't,  but 
the  fruit  keeps  on  going  just  the  same. 

Q.  27.  When  you  say  ^'the  fruit  keeps  on  going 
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just  the  same,"  do  .you  mean  that  it  does  not  clog  in 

the  run-way?        A.  I  have  never  seen  it. 

Q.  28.  You  mean  you  have  never  seen  it  clog? 

A.  I  have  never  seen  it  clog. 

Q.  28.  Have  you  ever  noticed  what  the  action  of 
the  fruit  in  passing  by  such  a  roller  with  the  belt  off 
is  ?        A.  I  have  noticed  it ;  yes. 

Q.  30.  What  is  it? 

A.  Often  the  rope  will  carry  the  fruit  over  the 
dead  roller,  and  if  not,  the  following  oranges  will 
follow  one  another. 

Q.  30.  And  does  the  roller  remain  stationary? 
[753] 

A.  In  such  cases  I  have  seen  it  often  revolve. 

Q.  31.  In  what  direction  did  it  revolve  ? 

A.  Outwardly. 

Q.  32.  That  would  be  the  same  way  as  the  rollers 
revolve  when  the  belts  are  on  ? 

A.  In  the  ordinary  way. 

Q.  33.  As  the  rollers  ordinary  rotate  with  the 
belts  on?        A.  Yes,  sir. 

Q.  34.  Based  on  your  experience,  then,  would  you 
say  that  it  was  practical  to  use  such  Stebler  grader 
without  the  cross  belts  ?        A.  No,  sir. 

Q.  35.  Why  not? 

A.  Because  as  I  mentioned  before,  we  have  to 
take  every  care  in  the  handling  of  fruit  and  the  re- 
volving of  that  roller  makes  it  easier  on  the  fruit. 

Q.  36.  Are  you  familiar  with  the  Parker  grader  ? 

A.  Not  very. 

Q.  37.  Have  you  ever  seen  one  in  operation  ? 
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A.  I  have  seen  it  operating;  yes. 

Q.  38.  Therollersof  that  grader  are  not  rotated? 
A.  Xo,  sir. 

Q.  39.  I  mean  by  belts? 

A.  Xo,  sir,  stationary. 

Q.  40.  From  your  experience  can  you  state 
whether  or  not  the  same  danger  exists  of  pinching 
or  bruising  the  fruit  by  the  rolls  in  the  Parker  grader 
that  would  be  if  the  rollers  in  the  Stebler  grader 
were  not  positively     [754]     driven? 

Mr.  ACKER.— The  question  is  objected  to  on  the 
ground  that  the  witness  has  positively  stated  that  he 
is  not  familiar  with  the  Parker  device,  is  not  famil- 
iar with  the  character  of  its  working  or  the  working 
of  his  machine,  and  therefore  testimony  given  by  the 
witness  is  not  based  on  his  knowledge,  and  as  lead- 
ing. 

A.  I  think  that  it  is  only  fair  to  say  that  that  was 
the  objection  I  had  in  not  buying  it,  just  my  own 
idea.  I  have  watched  them  several  times,  but  I  will 
say  right  here  that  I  have  never  seen  them  pinch  an 
orange. 

Q.  41.  Do  the  rolls  in  the  Parker  grader  remain 
stationary  or  do  they  revolve  when  the  oranges  are 
carried  on  to  them  by  the  belt  ? 

Mr.  ACKER.— Same  objection. 

A.  When  the  orange  rests  on  the  roll  the  roller 
revolves. 

Q.  42.  And  in  what  direction?        A.  Outwardly. 

Q.  43.  But  you  do  not  believe  from  your  experi- 
ence that  a  grader  is  as  practical  and  commercially 
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utilizable  where  the  rollers  are  not  positively  driven 

as  where  they  are  positively  driven  ?        A.  No,  sir. 

Q.  44.  In  other  words,  that  is  your  personal  pref- 
erence ?        A.  Certainly ;  yes,  sir. 

Q.  45.  In  your  investigation  of  the  Parker  grader 
were  [755]  there  any  other  reasons  than  the  non- 
driving  of  the  Parker  rollers  why  you  did  not  pur- 
chase such  machine? 

A.  M}^  idea  was  that  the  sizing  of  the  fruit  was  not 
so  perfect  as  the  rope  and  roller. 

Q.  46.  And  why  was  that,  in  your  opinion  ? 

A.  Because  the  rope  traveling  faster  will  revolve 
the  orange  and  give  it  its  size  on  every  side  of  the 
orange. 

Q.  47.  You  have  referred  to  the  fact  that  the 
Stebler  graders  which  j^ou  have  are  provided  with 
means  for  adjusting  each  roller  so  as  to  independ- 
ently adjust  each  grade  or  size'?        A.  Yes,  sir. 

Q.  48.  Is  that  a  matter  which  is  often  utilized  in 
grading  oranges  1 

A.  Depends  upon  the  kind  of  fruit.  In  some 
localities,  where  the  fruit  does  not  run  even  in  size 
or  shape,  you  may  say,  it  is  very  often  adjusted  run- 
ning different  kinds  of  fruit,  Jaffas,  Malta  Bloods, 
Valencias,  we  often  had  to  change. 

Q.  49.  In  considering  the  purchase  of  the  Parker 
machines  by  you,  as  j^ou  have  heretofore  referred  to, 
did  you  take  into  consideration  the  question  of 
capacitj^  of  the  Stebler  machine  and  the  capacity  of 
the  Parker  machine  at  all  ?        A.  Yes,  sir. 
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Q.  50.  And  what  did  you  conclude  in  regard 
thereto  ? 

A.  I  concluded  that  the  Stebler  had  a  larger  capac- 
ity than  the  Parker. 

Mr.  LYON.— You  may  inquire,  Mr.  Acker. 
[756] 

Cross-examination. 
(By  Mr.  ACKER.) 

XQ.  1.  During  any  given  run  of  fruit,  ]\Ir.  Whif- 
fin, how  often  do  you  change  the  grader?  Suppose 
you  were  grading  various  oranges  for  a  week  or  ten 
days,  how^  often  would  you  change  the  grader  1 

A.  In  our  own  case,  as  the  fruit  is  raised  in  one 
locality  it  is  fairly  evenly  shaped— now,  for  instance, 
we  will  take  for  yesterday's  run,  we  were  running 
Valencias  and  we  changed  twice. 

XQ.  2.  How^  much  fruit  did  you  run  yesterday  ? 

A.  We  ran  probably  tw^o  thousand  boxes. 

XQ.  3.  As  long  as  the  fruit  is  of  substantially  the 
same  character  do  you  make  many  adjustments  of 
the  graders?        A.  No,  not  if  the  fruit  is  the  same. 

XQ.  4.  You  stated  that  you  had  used,  prior  to  the 
Stebler  device,  or  the  device  of  the  patent  in  suit, 
w^hich  we  have  been  terming  the  Stebler  device,  the 
California  grader,  and  I  will  ask  you  to  look  at  the 
drawing  of  the  patent  number  458,422  and  state  if 
that  is  the  type  of  grader  you  had  reference  to. 

A.  That  is  the  one ;  yes,  sir. 

XQ.  6.  It  has  five  steps  on  the  roller? 

A.  Some  had  five  and  I  think  they  went  from 
three  to  five,  if  I  remember  rightly. 
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XQ.  7.  As  I  understand,  you  stated  that  at  times 
you  would  notice  that  a  belt  had  broken,  a  drive  belt, 
and  when  your  attention  was  directed  to  the  broken 
[757]  belt,  or  you  observed  a  broken  belt,  did  you 
repair  it  1        A.  Yes,  sir. 

XQ.  8.  And  would  do  so  at  once? 

A.  We  wouldn't  if  we  were  just  at  the  point  of  a 
clean-up,  but  we  w^ould  as  a  rule,  would  fix  it,  repair 
it. 

XQ.  9.  I  believe  I  understood  you  to  testify  that 
the  main  objection  you  had  to  the  Parker  devices 
when  you  were  looking  into  it  was  the  fact  that  his 
rollers  were  not  positively  driven  rollers? 

A.  Yes,  and  it  seemed  to  me  a  little  hard  on  the 
fruit. 

XQ.  10.  What  would  have  been  your  impression 
if  the  Stebler  device  had  been  presented  to  you  with- 
out any  means  for  positively  driving  the  rolls  ? 

A.  I  would  not  have  bought  it. 

XQ.  11.  Then,  3^ou  would  consider  it  an  imprac- 
tical device? 

A.  Yes,  impractical.     Yes,  I  will  say  impractical. 

Mr.  ACKER.— That  is  all,  Mr.  Lyon. 

Redirect  Examination. 
(By  Mr.  LYON.) 

RDQ.  1.  I  neglected  to  ask  you,  Mr.  Whiffin,  if 
you  were  present  at  the  packing-house  at  Arlington 
Heights  on  Wednesday,  June  12th,  1912,  and  there 
met  Mr.  Stebler,  Mr.  Arthur  P.  Knight  and  myself  ? 

A.  Yes,  sir. 

RDQ.  2.  At  that  time  you  showed  us  the  Stebler 
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machines,  did  you  not?        A.  Yes,  sir.     [758] 

RDQ.  3.  And  at  that  time  you  took  off  one  of 
the  belts  off  of  one  or  more  of  the  rolls  to  show  us 
the  action  of  the  grader  in  practical  use  without  the 
belt?        A.  Yes,  sir. 

RDQ.  4".  And  your  testimony  in  regard  to  the  ac- 
tion of  the  rollers  with  the  belt  removed  that  you 
have  heretofore  given,  that  the  fruit  would  rotate 
the  rollers  as  it  went  along,  was  borne  out  by  this 
demonstration  on  that  day  as  well  ?        A.  Yes,  sir. 

RDQ.  5.  Would  you  consider  the  Parker  machine 
or  the  Stebler  machine  the  most  practical  machine 
without  either  of  them  having  means  for  positively 
rotating  the  rollers  ? 

A.  That  is  an  impossible  question  to  answer,  Mr. 
Lyon,  without  seeing  it  and  without  trying  it.  They 
are  practically  the  same  thing,  one  is  horizontal,  the 
other  perpendicular.  A^ow,  if  one  works  horizon- 
tally, why  won't  the  other  work  the  same  perpen- 
dicularly ? 

RDQ.  6.  In  other  words,  then,  you  see  no  differ- 
ence between  them  without  the  belts  ? 

A.  Onlj^  the  size,  that  is  all. 

RDQ.  7.  In  size,  in  what  way? 

A.  Well,  the  rollers  of  the  Parker  are  so  much 
smaller. 

Mr.  LYON.— That  is  all. 

Recross-examination. 
(By  Mr.  ACKER.)     [759] 

RCQ.  1.  Have  you  ever  seen  or  tried  a  Strain  or 
Stebler  device  of  the  character  of  the  one  in  suit  with 


738  Fred  SteUer  vs. 

(Deposition  of  M.  R.  Whiffin.) 

all  the  drive  belts  removed?        A.  No,  sir. 

RC'Q.  2.  You  made  mention  of  the  fact  that  the 
rope  in  the  Stebler  or  Strain  device  appealed  to  you 
in  drawing  a  comparison  between  such  device  and 
the  Parker  device,  and  I  will  ask  you  to  explain  a 
little  more  definitely  just  what  you  meant. 

A.  With  the  rope  and  roller — if  I  had  a  model 
here  I  could  explain  it  to  you  much  better — but  the 
rope  traveling  at  a  certain  speed  is  revolving  the 
orange  round  and  round  and  the  roller  is  keeping  it 
eased  up  without  injury  to  the  fruit.  Yet,  Avhen  it 
comes  to  a  certain  size  or  certain  bin  it  has  turned 
through  every  form  of  that  orange  to  get  its  exact 
size.     Do  you  follow  me? 

Mr.  ACKER.— I  follow  you. 

RCQ.  3.  And  what  was  there  in  that  feature  that 
impressed  you  over  the  propelling  feature  of  the 
Parker  device  ? 

A.  Because  it  is  not  revolving  as  far  as  I  could  see. 

RCQ.  4.  In  the  Parker  device  ? 

A.  In  the  Parker  device.  It  is  carried  on  the 
small  belt  to  the  rollers  from  the  largest  part  to  the 
smallest  part  and  we  do  not  get  the  rotation. 

Mr.  ACKER.— That  is  all. 

Mr.  LYON.— That  is  all.     [760] 

[Deposition  of  James  W.  Stevenson,  for 
Complainant.] 

JAMES  W.  8TEVENS0N,  a  witness  produced 
on  behalf  of  complainant,  being  first  duly  cautioned 
and  sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  testified  as  follows,  to  wit : 
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Direct  Examination. 
(By  Mr.  LYON.) 

Q.  1.  Please  state  your  name,  age,  residence  and 
occupation. 

A.  Well,  James  W.  Stevenson ;  Riverside,  Califor- 
nia ;  I  am  fifty-two  years  old.  I  am  working  at  car- 
penter work  at  present.  I  have  been  working  pack- 
ing-house machinery. 

Q.  2.  How  long,  Mr.  Stevenson,  were  you  engaged 
in  the  packing-house  machinery  business,  either  for 
yourself  or  others'? 

A.  Well,  it  has  been  a  little  more  than  six  years 
since  I  first  worked  for  the  California  Iron  Works. 

Q.  3.  California  Iron  Works  of  Riverside? 

A.  Yes,  sir. 

Q.  4.  When  you  first  went  to  work  for  that  con- 
cern the  partnership  was  Fred  Stebler  and  Austin 
A.  Gamble?        A.  Yes,  sir. 

Q.  5.  And  after  that  Mr.  Stebler  succeeded  to  the 
firm,  did  he  ?        A.  Yes,  sir. 

Q.  6.  And  where  did  you  work  for  them?  I  mean 
generally,  what  localities? 

A.  At  Prenda  packing-houses  of  the  Arlington 
Heights  Fruit  Company.     [761] 

Q.  7.  And  elsewhere? 

A.  Well,  at  Victoria  Avenue  Citrus  Association, 
at  Casa  Blanca — I  don't  know  the  name  of  the  firm 
— and  at  Colton  I  put  in  some  machinery  for  them. 

Q.  8.  You  were  foreman  on  those  jobs? 

A.  Part  of  the  time  I  was. 
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Q.  9.  AVhat  machines  was  it  that  you  were  install- 
ing? 

A.  The,y  were  the  same  machine  he  makes  now 
with  the  big  belt  distributing  system. 

Q.  10.  Fruit-grading  machines  ?        A.  Yes. 

Q.  11.  How  was  the  run-wa}^  in  those  machines 
formed  ? 

A.  Well,  it  was  between  a  rope  and  a  set  of  rollers, 
set  of  adjustable  rollers. 

Q.  12.  B}^  "adjustable  rollers,"  what  do  you 
mean,  Mr.  Stevenson'? 

A.  Well,  that  was  to  move  the  rollers  either  way 
to  make  the  sizes  larger  or  smaller. 

Q.  13.  Was  it  necessary  to  move  more  than  one 
roller  at  a  time  or  could  each  roller  be  separately 
moved  toward  and  from  the  belt? 

Mr.  ACKER. — The  question  is  objected  to  as 
leading. 

A.  Well,  the}^  could  be  adjusted  as  it  was  neces- 
sary to  make  the  size  right,  as  I  understood  it. 

Q.  14.  Well,  what  I  meant  was  whether  in  the  ma- 
chines which  you  installed  for  the  California  Iron 
Works,  was  the  mechanical  construction  such  as  to 
peiTnit  the  adjustment  of  each  roller  separately  or 
would  such  mechanical  construction  require  the  ad- 
justment of  more  [762]  than  one  roller  at  the 
same  time? 

A.  You  could  adjust  each  roller  separately. 

Q.  15.  Were  the  rollers  positively  driven? 

Mr.  ACKER. — The  question  is  objected  to  as  lead- 
ing. 
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A.  Yes,  sir. 

Q.  16.  By  what  means? 

A.  Well,  there  was  a  small  shaft  and  a  small  sep- 
arate belt  from  the  shaft  to  each  roll. 

Q.  17.  And  in  what  direction  were  the  rollers 
rotated? 

A.  The  rollers  rotated  largel}^  b}^  gravitj^  of  the 
fruit. 

Q.  18.  That  would  be  outwardly  from  the  belt? 

A.  Yes,  sir ;  outwardly  from  the  belt. 

Q.  19.  Did  you  ever  see  any  of  these  machines  in 
commercial  operation  % 

A.  Oh,  yes,  a  good  many  of  them. 

Q.  20.  Do  you  know^  anything  as  to  the  requisite 
or  nonrequirement  of  individually  adjusting  the  sev- 
eral sizes  in  grading  oranges'? 

A.  I  don't  know  that  I  quite  get  your  question. 

Q.  21.  The  question  is  directed  as  to  whether  you 
know  whether  there  is  or  is  not,  in  the  commercial 
sizing  or  grading  of  oranges,  any  necessity  or  ad- 
vantage in  having  each  sizing  aperture  of  the  grader 
separately  adjustable. 

A.  Yes,  it  is  necessary  to  have  them  separately  ad- 
justable, I  think. 

•Q.  22.  Why? 

A.  Well,  sometimes,  of  course,  a  certain  size  runs 
a  [763]  little  too  large  or  a  little  too  small  and 
oftentimes  you  find  it  necessary  to  change  one  size  to 
make  it  pack  right. 

Q.  23.  Do  you  know  whether  with  the  graders  of 
the  type   that   you  put  in  for  the  California   Iron 
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Works  such  separate  adjustment  was  used   by  the 

users  of  such  machines  ? 

A.  Yes,  it  was  used  by  their  machine  altogether. 

Q.  24.  Frequently,  or  infrequently? 

A.  Altogether. 

Q.  25.  You  mean  by  "altogether,"  that  it  was 
often  necessary  to  make  such  adjustment? 

Mr.  ACKER.— The  question  is  objected  to  as  lead- 
ing. 

A.  Oh,  it  is  quite  often  necessary  to  change  the 
adjustment,  because  fruit  sometimes  is  more  round 
than  others  and  the  difference  in  the  shape  of  the 
fruit  sometimes  makes  a  little  difference  in  the  way 
it  packs  up. 

Q.  26.  Did  3'ou  ever  see  one  of  these  California 
graders  of  the  construction  which  you  have  referred 
to  as  having  installed,  used  without  the  drive  belts 
on  the  rollers? 

Mr.  ACKER. — I  will  ask  counsel  to  explain  what 
is  meant  by  the  term  "California  grader." 

Mr.  LYON. — Put  in  the  California  Iron  Works 
graders. 

Mr.  ACKER. — I  will  ask  counsel  to  explain 
whether  he  means  by  the  term  "California  Iron 
Works  graders,"  the  grader  of  the  patent  in  suit? 

Mr.  LYON. — I  do,  and  it  is  understood  that  was 
what  the  witness  testified  he  has  put  in  for  the 
Prenda  and     [764]     other  ]3acking-houses. 

Q.  27.  Now,  the  question  is,  did  you  ever  see  any 
of  these  machines  used  without  the  use  of  the  belts 
for  driving  the  individual  rollers? 
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A.  I  never  did  but  once,  and  that  was  when  one  of 
the  little  belts  was  broke. 

Q.  28.  Was  the  machine  in  use  at  that  time  % 
A.  The  machine  was  in  use ;  yes. 
Q.  29.  And  how  long  did  the  belt  remain  broken  % 
A.  Oh,  probably  half  a  day,  until  the  next  day.     I 
had  to  get  a  new  belt  you  know.     I  fixed  it  the  next 
morning. 

Q.  30.  Do  you  know  whether  they  shut  down  the 
machine  or  continued  to  operate  it  that  day? 
A.  No,  they  did  not  shut  it  down. 
Q.  31.  What  was  the  result  in  the  grading? 
A.  I  don't  know  that   there  was    any  difference. 
Of  course,  the  fruit  would  travel  slower   over  that 
roller  than  it  would  over  the  others. 

Q.  32.  Would  the  roller  remain  stationary? 
A.  It  would  turn  once  in  awhile. 
Q.  33.  What  roller  was  that  in  the  machine? 
A.  I  think  about  middle  way.     Possibly  nearest 
the  large  sizes. 

Q.  34.  Was  the  fruit  at  that  time  running  more  to 
large  or  small  sizes? 

A.  Well,  I  couldn't  say  as  to  that,  but  about  the 
usual  size. 

Q.  35.  You  are  familiar  with  the  Parker  grader 
like     [765]     those  in  the  Riverside  Heights  Orange 
Growers'  Association's  packing-house  at  Riverside? 
A.  I  saw  those,  yes. 

Q.  36.  Have  you  ever  watched  the  rollers  in  that 
machine  when  they  were  grading  oranges? 
A.  Yes,  sir. 
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Q.  317.  Did  the  rollers  in  that  machine  remain  sta- 
tionary ? 

A.  Oh,  no,  not  when  the  fruit  was  running  on  them 
they  didn't. 

Q.  38.  What  was  their  action  when  the  fruit  was 
running  on  them "? 

A.  Why,  the}'  would  turn  as  the  fruit  went  by. 

Q.  39.  In  what  direction? 

A.  The}'  would  turn  the  same  direction,  against 
the  fruit. 

Q.  40.  You  mean  the  same  direction  as  the  Cali- 
fornia Iron  Works  grader?        A.  Yes,  sir. 

Q.  41.  Did  you  ever  manufacture  au}^  graders  of 
your  ow^n,  Mr.  Stevenson?        A.  I  did. 

Q.  42.  Did  you  ever  build  any  machine  in  which 
a  belt  w^as  used  as  the  longitudinall}^  moving  member 
for  carrying  the  fruit  along  and  rollers  or  rotating 
parts  were  not  used  on  the  opposite  side  of  the  run- 
way but  a  stationary  or  nonmoving  member  used  in 
place  thereof? 

A.  Yes,  that  is  the  wa}^  I  first  made  my  machine. 
AVhile  the  grade-way  was  adjustable,  it  did  not  ro- 
tate, it  [766]  was  stationary — just  a  stationary 
rod. 

Q.  43.  I  show  you  a  photograph  and  ask  you  what 
this  is  a  photograph  of  ? 

A.  That  is  a  photograph  of  the  first  machine  I 
made. 

Q.  44.  This  truly  represents  that  machine? 

A,  That  is  just  as  it  w^as,  exactly. 

Q.  45.  The  grading   rods  that  you  have  just  re- 
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f erred  to  are  located  where  ? 

A.  Just  near  the  outer  edge  of  the  belt. 

Q.  46.  And  that  was  adjustable  substantially  ver- 
tically'?       A.  Yes. 

Q.  47.  But  it  did  not  rotate  or  move  otherwise? 

A.  No. 

Q.  48.  What  was  the  result  of  the  use  of  this  par- 
ticular machine,  Mr.  Stevenson? 

A.  Well,  it  would  pinch  the  fruit;  that  is  to  say, 
when  the  fruit  would  roll  against  that  stationary  rod 
it  would  try  to  go  under  before  it  came  to  a  place 
where  there  was  quite  room  enough,  and  the  conse- 
quence was  that  it  would  push  the  belt  into  the  cen- 
ter and  sometimes  would  force  the  belt  high  up  in 
the  center  until  the  fruit  would  get  off  the  run-way. 

Q.  49.  Where  was  this  first  machine  installed? 

A.  In  the  Worthley  and  Strong  packing-house  at 
Riverside, 

Q.  50.  AVas  it  accepted  in  the  condition  and  con- 
struction shown  in  this  photograph? 

A.  No,  that  was  not  accepted. 

Q.  51.  Was  it  afterwards  accepted?     [767] 

A.  Not  until  I  put  in  a  revolving  shaft  in  there  in 
place  of  the  grade  rod — stationary. 

Q.  52.  And  in  what  direction  did  the  shaft  re- 
volve ? 

A.  The  shaft  revolved  against  the  fruit,  the  same 
as  the  rollers  in  the  other  machines. 

Q.  53.  And  what  effect  did  the  change  from  this 
nonrotating  or  nonmoving  grading  rod  to  the  rotat- 
ing rod  make  in  the  machine? 
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A.  That  made  a  satisfactory  machine,  and  they 
paid  me  for  it. 

Q.  54.  Are  you  acquainted  with  George  D.  Par- 
iver,  of  Riverside,  California,  who  is  now  present  in 
the  room?        A.  I  am. 

Q.  55.  While  you  were  working  on  this  first  ma- 
chine did  you  have  any  conversation  with  Mr. 
Parker  relative  thereto?        A.  Yes,  sir. 

Q.  56.  What  was  that  conversation? 

A.  Well,  I  don't  know  that  I  can  recall  in  any 
words,  only  that  I  was  at  his  shop  and  I  at  that  time 
inquired  for  Mr.  Hewitt,  and  Parker  answered  me 
that  he  had  bought  that  plant  and  he  was  working 
on  an  orange  grader  at  the  same  time,  and  I  told  him 
about  this  machine  of  mine  (referring  to  Complain- 
ant's Exhibit  "Stevenson's  Machine").  That  is  the 
way  I  had  it  at  the  time. 

Q.  57.  Well,  after  that  conversation  did  you  show 
him  this  machine  ?        A.  Yes,  sir.     [768] 

Q.  58.  And  was  there  any  conversation  with  re- 
gard to  the  stationary  grading  rods  at  that  time  ? 

A.  Why,  Mr.  Parker  tried  to  convince  me  that  it 
would  pinch  fruit,  and  I  did  not  believe  that  it  would. 
I  thought  it  was  all  right. 

Q.  59.  Why  did  he  say  that  it  would  pinch  fruit? 

A.  I  don't  know  that  he  gave  me  the  reason  why. 
I  don't  think  he  did. 

Q.  60.  Was  there  any  conversation  with  regard  to 
using  anything  else  instead  of  the  stationary  grading 
rods? 

Mr.  ACKER. — The  question  is  objected  to  as  lead- 
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ing  in  the  extreme,  and  I  suggest  that  the  witness  be 
instructed  to  tell  the  result  of  the  conversation  with- 
out its  being  dragged  out  of  him  piecemeal. 

Q.  61.  In  view  of  the  objection,  I  will  ask  you, 
Mr.  iStevenson,  to  give  us  all  of  the  conversation  that 
you  remember. 

A.  Well,  we  took  a  box  of  fruit  and  run  through 
the  machine  and  I  could  not  give  the  conversation,  as 
I  know  of,  but  we  talked  about  it  and  he  said  he 
thought  it  would  pinch  fruit,  and  I  think  he  sug- 
gested putting  a  roller  in  place  of  the  stationary  rod. 

•Q.  62.  Did  you  make  any  reply  to  such  sugges- 
tion? 

Mr.  AiOKER.— Same  objection. 

A.  I  think  I  said  that  I  did  not  see  how  we  could 
put  a  roller  in  there  without  interfering  with  Steb- 
ier's  California  Iron  Works  patent. 

Q.  63.  At  that  time,  or  thereafter,  did  you  have 
any  business  dealings  with  Mr.  Parker  in  regard 
to  that     [769]     sizer? 

A.  Well,  we  talked  at  the  time  about  he  manufac- 
turing these  machines  provided  we  got  it  completed 
and  he  said  that  he  thought  he  could  help  me  out  on 
it. 

Q.  64.  Was  that  suggestion  ever  followed  out  in 
any  manner  f 

A.  Well,  I  told  him  about  what  I  was  willing  to  do, 
that  I  was  willing  to  work  for  him  for  wages  and  he 
might  pay  me  about  twenty-five  per  cent  of  the  profit 
as  royalty  on  the  machine,  and  that  seemed  satis- 
factory with  him  and  me  too,  but  I  didn't  get  that 
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machine  completed,  you  know,  and  there  was  con- 
siderable delay,  and  I  went  to  work  on  a  little  dif- 
ferent line  and  he  went  to  work  on  a  different  line 
so  we  did  not  have  any  more  dealings  together  on  the 
grader. 

Q.  65.  You  say  that  at  the  time  you  went  to  this 
shop  and  inquired  for  Mr.  Hewitt  that  Mr.  Parker 
told  you  he  had  bought  the  shop,  that  he,  Mr.  Parker, 
was  working  on  a  grader  ?        A.  Yes,  sir. 

Q.  66.  Do  you  know  what  kind  of  a  grader  it  was  1 

A.  Well,  I  don't  know.  It  was  a  set  of  rolls;  the 
rollers  traveled  in  an  endless  chain  in  some  way  or 
other  and  the  rolls  came  wider  apart  at  each  size  and 
there  was  cross-belts  that  would  take  each  size  away 
as  they  dropped  through. 

Q.  67.  Was  this  conversation  prior  to  his  having 
installed,  so  far  as  you  know,  any  of  the  graders  of 
the  type  that  were  installed  in  the  packing-house  of 
the  [770]  Riverside  Heights  Orange  Growers' 
Association  ? 

A.  There  wasn't  any  installed  at  that  time,  for 
there  was  none  anywhere  that  I  know  of. 

Mr.  LYON. — You  may  inquire,  Mr.  Acker. 

Cross-examination. 
(By  Mr.  ACKER.) 

XQ.  1.  When  did  you  work  for  the  California 
Iron  Works,  Mr.  Stevenson? 

A.  Well,  as  near  as  I  can  tell  it  was  a  little  over 
six  3^ears  ago  I  would  say.  It  would  be  six  years  last 
March. 

XQ.  2.  That  would  be  about  1906? 
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A.  Along  about  1906.     It  would  be  1905,  possibly. 

XQ.  3.  Your  familiarity  with  the  use  of  grading 
or  sizing  machines  dates  from  your  experience  with 
the  California  Iron  Works'? 

A.  That  was  my  first  experience.  I  hardly  had 
ever  seen  an  orange  sizer  before. 

XQ.  4.  And  was  it  from  your  experience  with  the 
California  Iron  Works  that  you  date  your  knowl- 
edge as  to  the  yalue  of  the  rotation  of  the  roll  in  con- 
nection with  the  sizer  % 

A.  No,  I  don't,  not  then.  I  didn't  at  the  time  see 
the  necessity  of  that  roll  then.  Of  course,  that  was 
my  first  experience. 

XQ.  5.  When  does  your  knowledge  as  to  the  yalue 
of  the  rotating  of  the  rolls  date?     [771] 

A.  Oh,  I  neyer  got  the  real  yalue  of  that  idea  until 
after  I  tried  this,  you  see,  this  stationary  rod.  (Re- 
ferring to  Complainant's  Exhibit  "Steyenson  Ma- 
chine.") I  learned  from  that  that  it  was  necessary 
to  haye  the  rotation  there. 

XQ.  6.  And  when  does  that  date  from? 

A.  That,  let  me  see,  that  has  been,  this  makes  the 
third  year  that  has  been  in  use. 

XQ.  7.  That  would  be  1908  about,  approximately? 

A.  Yes. 

XQ.  8.  You  testified  that  in  connection  with  the 
machine  installed  for  the  Arlington  Heights  Fruit 
Company  that  you  noticed  at  one  time  that  a  driye 
belt  broke,  that  is  one  of  the  belts  for  rotating  the 
rolls  ? 

A.  No,  it  was  not  at  that   place.     It  was  at   the 


750  Fred  Stehler  vs. 

(Deposition  of  James  W.  Stevenson.) 
Victoria  Avenue  at  Casa  Blanca. 

XQ.  9.  That  was  one  of  the  machines  that  was  in- 
stalled for  the  California  Iron  Works  ? 

A.  Yes,  it  was  one  of  their  machines. 

XQ.  10.  And  when  was  that? 

A.  That  was  about  a  year  later. 

XQ.  11.  One  year  later?  A.  Yes,  five  years 
ago. 

XQ.  12.  About  1906?        A.  1906,  yes. 

XQ.  13.  I  understood  from  your  testimony,  you 
did  not  become  familiar  with  the  value,  if  any,  of  the 
rotation  of  the  rolls  until  after  you  tried  out  the 
device  represented  by  this  photograph  exhibit? 
(Eef  erring  [772]  to  Complainant's  Exhibit 
''Photo  of  Stevenson  Machine.") 

A.  When  that  circumstance  happened  I  thought 
I  had  learned  something,  that  it  was  not  necessary  to 
turn  the  rollers. 

XQ.  14.  Then,  in  1906,  the  value  of  imparting 
rotation  to  the  rolls  was  not  apparent  to  you,  was  it  ? 

A.  Well,  I  don't  know  whether  I  understand  you 
correctly  or  not. 

XQ.  15.  You  said  it  was  not  until  after  you  tried 
using  the  device,  until  after  you  tried  using  the  ma- 
chine of  the  photograph.  Complainant's  Exhibit 
"Stevenson  Machine,"  that  you  became  familiar 
with  the  value  of  the  rotation  of  the  rollers  ? 

A.  Yes. 

XQ.  16.  And  prior  to  that  you  did  not  appreciate 
the  value  of  rotating  the  rollers? 

A.  No,  sir,  I  thought  it  was  not  necessary. 

XQ.  17.  When  was  this  photograph  taken,  do  you 
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know,  of    the    Complainant's    Exhibit  "Stevenson 

Machine"? 

A.  This  photograph  here  was  taken,  let's  see,  it 
was  taken  four  years  ago. 

XQ.  18.  Four  years  ago?     That  would  be  about 
1908?        A.  No,  1908,  I  think. 

XQ.  19.  Did   you    give    this   photograph  to  Mr. 
Stebler,  the  complainant  in  the  present  action? 
A.  Yes. 

XQ.  20.  How  long   after   the  machine  was  built 
was  the  photograph  taken?     [773] 
A.  Oh,  I  couldn't  say,  possibly  a  couple  of  weeks. 
XQ.  21.  Still  during  the  year  1907? 
A.  Yes,  it  was  very  close  to  the  time  it  was  built. 
XQ.  22.  Do    you  know  when    Mr.  Parker    pur- 
chased the  iron  works  of  which  he  is  now  the  pro- 
prietor at  the  present  time,  the    Parker    Machine 
Works  ? 

A.  I  couldn't  give  any  date;  no.  The  way  I  hap- 
pened to  think  of  it  was  the  material  I  needed  in 
making  this  machine  I  bought  from  Mr.  Hewitt,  you 
see.  That  was  before  Parker  went  there.  Then 
when  I  called  for  Mr.  Hewitt  after  I  was  this  near,. 
Mr.  Parker  answered  me.  I  couldn't  name  any 
dates.     I  couldn't  remember. 

XQ.  23.  Mr.  Hewitt  was  the  party  from  whom 
^Ir.  Parker  purchased  the  iron  works? 
A.  Yes,  he  had  control  there. 
XQ.  24.  That  is  Mr.  Hewitt  had  control? 
A.  Yes. 
XQ.  25.  Don't  you  know  as  a  matter  of  fact  that 
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Mr.  Parker  did  not  purchase  from  Mr.  Hewitt  until 

the  year  1909?        A.  I  don't  know  about  that. 

XQ.  26.  You  have  no  knowledge  one  way  or  the 
other  on  that?        A.  No. 

XQ.  27.  Under  what  name  was  the  shop  con- 
ducted prior  to  the  purchase  of  the  same  by  Mr. 
Parker  ? 

A.  It  was  the  Riverside  Foundry  and  Machine 
Works. 

XQ.  28.  Do  you  know  when  its  name  was  changed 
to  Parker  Machine  Works  ?     [774] 

A.  No,  I  don't. 

XQ.  29.  Did  you  ever  apply  for  a  patent  on  the 
device  rej)resented  by  Complainant's  Exhibit  "Ste- 
venson Machine"? 

A.  That  is  the  machine,  yes ;  that  is  that  machine 
that  is  patented,  just  as  it  is. 

XQ.  30.  You  procured  a  patent  on  that? 

A.  Yes. 

XQ.  31.  In  this  machine  I  understand  that  the 
member  of  the  run-way  opposing  the  traveling  mem- 
ber consists  of  a  series  of  adjustable  nonrotating 
steps  or  members?        A.  Yes. 

XQ.  32.  And  how  are  these  members  arranged? 

A.  They  are  arranged  a  good  deal  in  the  same 
position  that  the  rollers  are  and  they  are  adjustable 
a  good  deal  the  same  way. 

XQ.  33.  Are  they  continuous  throughout  the 
length  of  the  machine? 

A.  Just  one  section,  one  rod  for  each  section  and 
each  rod  is  adjustable  just  the  same  as  the  roller  is. 
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XQ.  34.  How  close  are  these  rods  together  ? 

A.  You  mean  between?  They  are  nearly  four 
feet  long. 

XQ.  35.  And  how  close  are  they  together  ? 

A.  The  ends  come  right  close  together,  but  don't 
touch,  possibly  one-eighth  of  an  inch,  just  enough 
for  the  bearing  surfaces.  There  is  a  bearing  be- 
tween the  two.  They  don't  conflict  with  one  another 
in  changing  the  sizes  for  adjustment. 

XQ.  36.  There  is  no  intervening  space  between 
them?        A.  No,  they  come  right  together.     [775] 

XQ.  37.  What  do  you  mean  by  the  grade  rods 
being  like  the  rollers? 

A.  The  arrangement  is  the  same. 

XQ.  38.  And  how  about  the  end-wise  arrange- 
ment or  end-to-end  arrangement  ? 

A.  They  are  not  adjustable  endwise. 

XQ.  39.  Are  they  adjustable  toward  and  from  the 
traveling  member?        A.  Yes,  sir. 

XQ.  40.  Practically  up  and  down  ? 

A.  Yes,  sir. 

XQ.  41.  And  how  does  the  end-wise  arrangement 
of  these  nonrotating  steps  compare  with  the  arrange- 
ment of  the  rollers  that  you  testified  were  driven  by 
the  belts? 

A.  Of  course,  there  is  a  little  more  space  then ;  any 
one  pair.  There  is  a  double  journal,  that  is,  at  each 
end  of  each  roll. 

XQ.  42.  Otherwise  the  same,  substantially  the 
same  arrangement? 
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A.  Well,  let's  see.  I  don't  quite  catch  you,  I 
guess. 

XQ.  43.  What  I  mean  is,  in  this  device,  Complain- 
ant's Exhibit  "Stevenson's  Machine,"  as  I  under- 
stand it,  the  fruit  passes  from  one  nonrotating  rod 
right  onto  another*?        A.  Yes. 

XQ.  44.  x4.nd  does  the  same  hold  good  as  to  the 
machines  with  the  adjustable  rollers'?  Does  it  go 
from  one  roll  onto  another  ?     [776] 

A.  In  this  machine  I  put  a  little  telescope  guide 
in  there  between  the  two  different  sizes.  I  didn't 
in  this  machine.  That  is  a  mistake.  After  I  put 
the  roll  in  the  shaft,  then  I  put  in  a  wider  belt  and 
put  in  the  telescope  guides  there,  you  know,  so  that 
I  could  carry  the  fruit. 

XQ.  45.  I  am  afraid  we  are  at  loggerheads.  I 
am  inclined  to  believe  that  you  understand  me  to 
mean  by  the  roller,  the  machine  you  made  after  this 
one.  By  the  roller  machine  I  referred  to  the  ma- 
chines which  you  set  up  for  the  California  Iron 
Works.  How  were  the  rollers  in  that  machine  ar- 
ranged ? 

A.  Are  ,you  talking  about  this  machine,  "Steven- 
son Machine"? 

XQ.  46.  No.  How  were  the  rollers  in  the  ma^ 
chine  which  was  installed  for  the  California  Iron 
Works  arranged? 

A.  Well,  they  were  arranged  along  in  the  same- 
position  as  I  had  this  grade  rod. 

XQ.  47.  In  the  same  position  as  the  rod  in  Com- 
plainant's Exhibit  "Stevenson  Machine"? 
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A.  Yes ;  only  they  did  not  extend  all  the  way  to  the 
rear  end  of  the  machine.  He  had  it  also  built  as  a 
distributing  system  that  carried  the  fruit  to  the  rear 
end. 

XQ.  4'8.  Up  to  the  point  of  the  distributing  sys- 
tem they  were  arranged  the  same  as  the  rods  in  your 
first  machine  ?        A.  Yes. 

XQ.  49.  What  change  did  you  make  in  the  ma- 
chine of  [777]  Complainant's  Exhibit  "Steven- 
son Machine,"  after  you  found  that  the  fixed  rods 
or  steps  tended  to  pinch  the  fruit.  I  say,  what 
change  did  you  make? 

A.  Well,  in  the  belt  carrier  underneath,  I  made 
that  in  sections,  and  I  made  a  difference,  that  is  the 
depth  in  each  section,  of  about  an  eighth  of  an  inch 
or  the  difference  of  one  size  in  the  belt  underneath. 
That  enabled  me  to  use  a  straight  shaft  from  there 
instead  of  an  adjustable  set  of  grade  rods  or  rollers. 

XQ.  50.  And  how  did  that  work  ? 

A.  First  rate,  gave  satisfaction. 

XQ.  51.  Is  it  still  in  use? 

A.  It  is  in  use,  yes. 

XQ.  52.  Did  you  have  any  rotating  members  on 
that  shaft?        A.  The  shaft  itself  rotated. 

XQ.  53.  And  did  it  carry  inner  members  of  tubu- 
lar sections  ? 

A.  I  can't  hardly  understand  what  you  mean. 

XQ.  54.  Was  the  shaft  of  uniform  diameter 
throughout  its  length? 

A.  Throughout,  yes,  and  the  bearings  were  placed 
with  the  shaft  so  that  it  was  a  smooth  surface  so 
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far  as  the  shaft  was   concerned.     It  was  a  smooth 

surface  all  right. 

XQ.  55.  And  how  did  you  make  changes  as  to 
different  sizes  of  fruit? 

A.  That  was  by  raising  and  lowering  the  shaft. 

XQ.  56.  Bodily?     [778]         A.  Yes. 

XQ.  57.  And  when  was  that  device  designed  and 
built  by  you  ? 

A.  It  has  been  in  use  three  seasons. 

XQ.  58.  Starting  would  you  say  with  1908? 

A.  1908,  yes. 

XQ.  59.  Did  you  apply  for  a  patent  on  that  de- 
vice?       A.  No. 

XQ.  60.  Are  you  still  the  owner  of  the  patent  that 
was  granted  on  Complainant's  Exhibit,  "Stevenson 
Machine"?        A.  No,  sir,  I  sold  that  to  Mr.  Stebler. 

XQ.  Gl.  Mr.  Stebler  present  in  the  room  and  the 
proprietor  of  the  California  Iron  Works? 

A.  Yes. 

XQ.  62.  When  did  you  first  install  any  of  the 
machines  of  the  changed  type  that  you  changed  from 
the  Complainant's  Exhibit  "Stevenson  Machine"? 

A.  I  installed  them — well,  in  fact,  I  had  this  one 
Stevenson  machine  installed,  and  I  just  merely  kept 
on  rebuilding  it  and  changing  it  until  I  made  the 
new  machine  out  of  it  and  it  has  been  in  use  three 
seasons. 

XQ.  63.  But  in  1909  was  the  first  season  that  you 
put  it  into  use? 

A.  1909  ?  No,  it  would  be  1908  to  be  ready  for  last 
season. 
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XQ.  64.  I  don't  know  that  I  understand  quite  how 
you  gauge  your  seasons. 

A.  Yes,  1909.     This  season  began  in  1911.     [779] 

Mr.  LYON.— This  is  1912,  Mr.  Stevenson. 

WITNESS. — I  am  getting  mixed  on  dates,  I 
guess.  Of  course,  I  am,  as  Mr.  Lyon  says  this  is 
1912. 

XQ.  65.  And  when  you  say  three  seasons  ago  do 
you  mean  1909  ? 

A.  That  would  be  1909,  yes,  because  this  season 
began  in  1911,  you  know.  I  expect  I  get  dates  wrong 
because  I  am  the  poorest  hand  in  the  world  to  re- 
member dates. 

XQ.  66.  When  did  you  hold  the  conversation  with 
Mr.  Parker  that  you  have  testified  to  in  your  direct 
examination  ? 

A.  Let  me  see.  I  had  this  machine  in  use  one  year 
and  the  other  three  years.  Oh,  it  has  been  five  years 
ago. 

XQ.  67.  That  would  be  in  1907?        A.  1907. 

XQ.  68.  Do  you  think  you  held  this  conversation 
with  Mr.  Parker  prior  to  his  buying  out  the  former 
proprietor  of  the  Parker  Machine  Works? 

Mr.  LYON. — Objected  to  as  indefinite  and  uncer- 
tain to  fix  a  date,  inasmuch  as  the  witness  has  testi- 
fied that  he  has  no  personal  knowledge  whether  Mr. 
Parker  bought  out  the  former  proprietor,  or  when. 

A.  I  don't  think  so,  because  the  first  conversation 
1  had  with  him  I  inquired  for  Mr.  Hewitt  and  he 
answered  that  ho  had  bought  out  that  plant. 

XQ.  69.  You  stated  that  in  making  a  test  of  the 


758  Fred  Stehler  vs. 

(Deposition  of  James  W.  Stevenson.) 
machine  illustrated  in  Complainant's  Exhibit  "Ste- 
venson Machine,"     [780]     that   the  fruit  pinched 
and  tended  to  lift  the  belt  up*? 

A.  That  is,  it  pushed  up  from  both  sides  into  the 
center. 

XQ.  70.  And  some  of  it  escaped? 

A.  Yes,  it  raised  the  center  of  the  belt  until  the 
fruit  would  get  clear  off. 

XQ.  71.  Did  you  ever  tTj  a  machine  with  adjust- 
able steps  and  used  in  that  machine  a  rope  for  pro- 
pelling the  fruit  through  the  grade-way  1 

A.  No,  I  never  tried  that  with  a  rope. 

XQ.  72.  You  testified  on  direct  examination  that 
the  independently  adjustable  rollers  w^as  a  matter  of 
importance  in  the  grading  of  fruit.  When  did  you 
acquire  such  knowledge? 

A.  Did  I  say  that  the  independent  adjustment  of 
the  rolls  w^as  necessary? 

XQ.  73.  I  don't  know^  w^hether  you  said  it  w^as 
necessary  or  not.  I  understood  you  to  testify  in 
reply  to  a  direct  question  that  you  considered  it  a 
feature  of  importance.  Maybe  I  am  mistaken  in 
your  testimony  on  that  point. 

A.  I  think  you  are,  because  I  don't  think  I  said 
that,  because  in  my  machine  I  could  have  made  the 
belt  adjustable  instead  of  the  roller,  instead  of  the 
shaft,  I  could  do  that. 

XQ.  74.  Then,  do  I  understand  you  correctly  as 
stating  that  you  do  not  consider  the  individual  ad- 
justment of  the  rolls  a  matter  of  importance? 

A.  Well,  it  is  important,  but  not  probably  abso- 


Riverside  Heights  0.  G.  Assn.  et  al.        759 

(Deposition  of  James  W.  Stevenson.) 
lutely  necessary.     [781] 

XQ.  75.  Will  you  please  explain  a  little  more 
fully  just  what  you  mean  on  that  points  I  don't 
quite  understand  you. 

A.  Well,  you  see,  the  belt  or  rope  could  be  adjusted 
instead  of  the  rolls  if  they  wanted  to. 

XQ.  76.  And  that  would  accomplish  the  same  pur- 
pose 1        A.  I  think  so. 

XQ.  77.  And  would  produce  just  as  good  a  ma- 
chine ? 

A.  It  probably  would  not  be  as  satisfactory. 

XQ.  78.  Why  not? 

A.  Well,  it  is  handier  to  adjust  the  rollers  than  it 
the  belt  or  rope. 

XQ.  79.  Does  your  knowledge  of  the  indi\ddual 
adjustment  of  the  rollers  date  from  your  installation 
of  the  machine  for  the  Victoria  Packing-house  ? 

A.  The  individual  adjustment  of  the  rollers,  you 
say?  No,  it  was  from  my  first  experience  at  the 
Prenda  packing-house. 

XQ.  80.  And  when  was  that? 

A.  That  was  six  years  ago. 

XQ.  81.  Have  you  ever  had  charge  of  a  packing- 
house, Mr.  Stevenson? 

A.  Have  charge  of  the  running  of  a  packing- 
house ? 

XQ.  82.  Yes,  sir.        A.  Xo. 

XQ.  83.  Have  you  ever  had  complete  control  of 
the  running  of  the  grading  machines  or  sizing  ma- 
chines of  the  Stebler  or  Strain  type,  which  were  in- 
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stalled  in  the  packing-houses  to  which  you  have  re- 
ferred?    [782] 

A.  Nothing  more  than  to  start  them  up  and  get 
them  in  running  order, 

XQ.  84.  Have  you  ever  had  complete  control  oP 
the  running  of  any  machine  in  any  packing-house,  ot* 
the  construction  of  the  patent  in  suit? 

A.  Only  just  to  get  them  started  so  that  the  pack- 
ing-house people  could  go  ahead  with  them. 

XQ.  85.  Then  you  would  leave  them  alone? 

A.  Yes. 

XQ.  86.  You  would  have  no  further  care  of  it  ? 

A.  No. 

XQ.  87.  Are  you  familiar  with  the  patent  in  suit, 
or  do  you  know  w^hat  machine  is  involved  in  the  pat- 
ent in  suit  ? 

A.  I  am  familiar  with  the  machine ;  yes. 

XQ.  88.  Please  describe  in  detail  the  construction 
of  the  rotatable  member  of  the  run-way  in  such  ma- 
chine. 

A.  Well,  they  have  a  rope,  there  are  two  ropes 
down  the  center  possibly  three  or  four  inches  apart, 
and  on  the  other  side  there  is  a  set  of  adjustable  rolls 
in  a  horizontal  line  on  either  side  of  the  rope  that 
rotates  against  the  fruit,  and  as  the  fruit  comes  on 
the  smaller  sizes  drop  through  and  each  roll  is  set 
further  back  from  the  rope,  enough  to  make  the  dif- 
ference in  either  size,  and  so  on,  until  each  size  gets 
graded,  until  the  last  size  comes  out. 

XQ.  89.  Where  would  the  fruit  passed  over  the 
first  roll  of  the  series  of  rolls  go  to  ? 
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A.  If  it  was  small  enough  to  go  through  the  first 
roller,     [783]     it  would  drop  into  the  first  bin. 

XQ.  90.  What  position  does  the  second  roller  oc- 
cupy from  the  first  roller? 

A.  It  is  further  apart. 

XQ.  91.  How  is  it  located  as  to  the  endwise  posi- 
tion? 

A.  The  two  rolls  come  within  about  three-quarters 
of  an  inch  of  each  other. 

XQ.  92.  And  does  that  hold  good  as  to  the  ar- 
rangement of  each  roller  relative  to  each  other? 

A.  Yes. 

XQ.  93.  When  the  rolls  were  fixed  for  the  grading 
of  fruit  were  they  what  might  be  termed  in  a  stepped 
position  relative  to  each  other? 

A.  How  is  that?     Stepped  position?    Yes. 

XQ.  94.  And  being  so  stepped  it  formed  a  gradu- 
ated run-way  for  the  fruit?    Is  that  true? 

A.  Yes. 

XQ.  95.  What  would  happen  in  the  grading  or 
sizing  of  the  fruit  if  the  second  roll  of  the  series 
was  adjusted  to  practically  the  same  position  relative 
to  the  traveling  belt  as  the  first  roll  ? 

A.  Why,  you  would  get  the  same  size  in  each  bin. 
Not  very  much  in  the  second  bin.  You  would  get 
most  of  it  in  the  first. 

XQ.  96.  Would  that  cut  out  one  bin,  if  they  were 
set  exactly?  In  other  words,  would  it  cut  out  one 
grade  of  fruit  ?        A.  It  would  cut  out  one  size ;  yes. 

XQ.  97.  That  would   be  one  grade.     When    you 
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say  "size"     [784]     that  would  be  one  grade,  would 

it  not? 

A.  The  grade  and  the  size  are  two  different  things. 
Grade  means  quality  and  size  means  size.  It  would 
cut  out  one  size. 

XQ.  98.  It  would  cut  out  one  size  ?        A.  Yes,  sir. 

XQ.  98.  If  the  sizer  was  arranged  for  nine  dif- 
ferent sizes  of  fruit  and  the  rolls  were  fixed  as  I 
have  mentioned,  you  would  cut  out  one  size  of  fruit  ? 
Is  that  correct?        A.  Yes. 

XQ.  100.  You  stated  that  during  the  course  of 
your  conversation  with  Mr.  Parker,  that  you  ran  a 
box  of  fruit  through  your  machine,  meaning  the 
machine  of  the  Complainant's  Exhibit  "Stevenson 
Machine."  In  the  running  of  that  box  of  fruit 
through  the  machine  did  you  observe  any  pinching  of 
the  fruit? 

A.  I  didn't.  I  don't  think  that  I  said  a  box  of 
fruit.  We  just  ran  fruit  through  it.  I  couldn't  say 
whether  it  was  a  box  or  a  dozen  oranges.  We  ran 
some  fruit  through  it.     I  don't  know  how^  much. 

XQ.  101.  Can  you  state  what  led  you  to  dispose 
of  3'our  patent  covering  the  machine  of  Complain- 
ant's Exhibit  " Stevenson  Machine"  to  Mr.  Stebler? 

A.  Why,  yes.  Mr.  Stebler  came  out  with  another 
patent  that  I  was  apparently  infringing  on. 

XQ.  102.  Was  that  patent  you  refer  to  the  patent 
in  suit?        A.  No,  it  was  another  patent.     [785] 

XQ.  103.  The  patent  in  suit  being  the  one  to 
which  I  now  direct  your  attention,  Complainant's 
Exhibit  "Reissue  Letters  Patent  in  Suit"? 
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A.  No,  it  was  not  this  one. 

XQ.  104.  Did  Mr.  iStebler  threaten  to  sue  you  as 
an  infringer?        A.  Yes. 

XQ.  105.  And  it  was  by  reason  of  that  fact  that 
you  disposed  of  your  patent  to  him  ? 

A.  Yes.  I  went  and  got  counsel  and  I  decided 
that  I  was  infringing  and  I  thought  it  was  no  use 
to  fight  anything  when  I  knew  I  was  wrong. 

XQ.  106.  That  was  because  you  were  infringing 
the  patent  to  which  he  called  3^our  attention  ? 

A.  Yes. 

XQ.  107.  But  not  the  patent  in  suit  ?        A.  No. 

XQ.  108.  Have  3^ou  ever  invented  any  other  fruit 
grader  other  than  the  one  you  have  testified  to  ? 

A.  No  other  fruit  sizer,  no. 

Mr.  ACKER.— That  is  all,  Mr.  Lyon. 

Redirect  Examination. 
(By  Mr.  LYON.) 

RDQ.  1.  When  at  the  Victoria  packing-house  for 
this  half  day's  run,  this  rope  and  roller  grader  with 
the  individually  adjustable  rolls  was  permitted  to 
continue  in  operation  with  one  of  the  belts  broken 
and  removed,  as  you  have  testified  heretofore,  did 
you  [786]  observe  whether  the  fruit  clogged  any 
on  the  roller  where  the  belt  was  removed? 

Mr.  ACKER. — The  question  is  objected  to  inas- 
much as  the  witness  has  testified  that  he  did  not  have 
control  or  charge  of  the  running  of  the  fruit  through 
the  machine,  and  did  not  operate  the  machine  for  the 
sizing  of  the  fruit. 

Mr.  LYON. — To  which  objection  the  reply  is  made 
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that  it  must  be  obvious  to  anyone  that  a  man  being 
present  may  observe  without  having  actual  control 
of  the  machine. 

A.  I  noticed  that  it  would  go  slower  over  that 
roller  and  sometimes  one  orange  w^ould  lie  there 
until  another  would  come  against  it  and  then  they 
would  both  go  along  together. 

EDQ.  2.  Did  the  oranges  pile  up  on  that  roller? 

A.  Oh,  no. 

EDQ.  3.  What  was  your  purpose  in  being  out 
there  at  that  time,  Mr.  Stevenson  ? 

A.  I  was  putting  in  a  new  grader  there,  a  new 
sizer. 

EDQ.  4.  I  notice  you  stated  in  your  cross-exam- 
ination that  your  recollection  as  to  dates  was  not 
good.  Are  we  to  understand  from  that  that  your 
recollection  vague  or  poor  as  to  the  exact  time  when 
3'^ou  had  this  conversation  with  Mr.  Parker  to  which 
you  have  referred'? 

A.  Well,  to  give  the  time  of  year  or  even  the  year 
and  not  make  a  mistake  that  far  back. 

EDQ.  5.  Is  your  recollection  clear  as  to  the  cir- 
cumstances?    [787] 

A.  Oh,  yes.  I  don't  forget  circumstances  like  I 
do  dates. 

EDQ.  6.  I  show  you  Defendant's  Exhibit  "Hutch- 
ins  Patent,  being  letters  patent  number  456,092,  and 
ask  you  if  you  understand  the  machine  therein  shown 
and  described? 

Mr.  ACKEE.— Objected  to  the  question  as  incom- 
petent, irrelevant  and  immaterial  and  on  the  further 


Riverside  Heights  0.  G.  Assn.  et  al.        765 

(Deposition  of  James  W.  Stevenson.) 
ground  that  it  is  not  proper  redirect  examination, 
and  on  the  further  ground  that  there  has  not  been 
the  proper  foundation  laid  for  this  witness  to  testify. 

Mr.  LYOX.— If  counsel  insists  on  his  objection 
that  it  is  not  redirect  examination,  if  that  be  his  ob- 
jection, we  will  ask  counsel  to  now  conduct  any 
recross-examination  which  he  may  desire  and  we  will 
then  recall  the  witness  for  further  direct  examina- 
tion. 

Mr.  ACKER. — I  have  no  cross-questions  to  ask  at 
this  time.  I  have  finished  my  cross-examination  of 
the  witness  as  based  on  the  direct  examination. 

Mr.  LYON.— And  on  the  redirect  examination  so 

far  as  it  has  gone. 

Mr.  ACKER.— There  has  been  no  redirect  exam- 
ination up  to  the  present  time  on  which  I  wish  to 
cross-examine  the  witness. 

Mr.  LYON. — The  witness  is  then  recalled  for  fur- 
ther direct  examination: 

JAMES  W.  STEVENSON,  a  witness  produced 
on  behalf  of  complainant,  being  recalled  for  further 
examination,     [788]     testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  LYON.) 

Q.  1.  I  hand  you  Defendant's  Exhibit  "Hutchins 
Patent,"  being  letters  patent  number  456,092.  Mr. 
Stevenson,  you  understand  the  machine  illustrated 
and  described  in  this  patent"?         A.  I  think  I  do. 

Q.  2.  Based  upon  your  experience  in  building  and 
your  observation  of  the  operation  of  orange-sizing 
machines,  state  whether  or  not  such  a  machine,  as 
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described  in  said  letters  patent,  would  be  practical 

in  the  sizing  of  oranges? 

A.  I  don 't  think  it  would. 

Q.  3.  Why  not? 

A.  Well,  in  the  first  place,  to  get  the  nmnber  of 
sizes  there  is  in  oranges,  the  machine  would  go  so 
high  that  it  would  not  be  practical  to  use,  too  much 
drop. 

Q.  4.  What  do  you  mean  by  "too  much  drop"? 

A.  Well,  every  different  size  drops  down  to  a 
lower  set  of  rolls  and  belt  and  the  distance  would  be 
so  great  that  it  would  not  be  possible.  I  don't  think 
it  would.  I  think  that  has  been  a  sizing  machine  for 
apples.  They  used  to  make  about  three  different 
sizes  of  apples  as  the}'  barrelled  them  up  in  Michigan 
and  Indiana. 

Mr.  LYON. — We  move  to  strike  from  the  record 
and  exclude  from  consideration  all  that  portion  of 
the  [789]  answer  following  the  words  "I  think," 
as  not  responsive  to  the  question  and  not — 

Mr.  ACKER. — AYe  object  to  the  exclusion  by 
counsel  for  complainant  of  any  portion  of  any  an- 
swer given  by  his  own  witness  to  his  own  question. 

Q.  5.  Did  you  ever  see  a  machine  like  that  shown 
in  the  Defendant's  Exhibit  "Hutchins  Patent"? 

A.  No,  I  never  did. 

Q.  6.  Then  you  have  no  knowledge  as  to  whether 
such  a  machine  was  ever  used  or  not?        A.  No,  sir. 

Mr.  LYON. — We  renew  the  motion  to  exclude. 

Mr.  LYON.— That  is  all. 
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Cross-examination. 

(By  Mr.  ACKEE.) 

XQ.  1.  Why  do  you  say  that  you  believe  the  ma- 
chine of  the  Hutchins  patent  to  be  a  machine  for 
the  grading  of  apples? 

A.  Because  I  have  seen  them.  That  is,  I  have  not 
seen  the  machine,  but  we  could  buy  apples  by  the 
barrel  in  three  different  sizes.  We  could  buy  the 
medium  or  the  small  or  the  large  size  when  we  would 
buy  a  barrel  at  a  time  for  domestic  use. 

XQ.  2.  How  are  the  grading  members  of  the  de- 
vice of  the  Hutchins  patent  arranged? 

A.  It  is  apparently  between  an  inclined  belt  and 
a  roller. 

XQ.  3.  Is  that  all  the  answer?     [790] 

A.  That  is  all. 

XQ.  4.  Have  you  carefully  studied  the  Hutchins 
patent?        A.  Not  very  much. 

XQ.  5.  What  has  been  the  extent  of  your  study 
of  said  patent? 

A.  Oh,  I  looked  it  over  possibly  for  an  hour  or 
such  a  matter. 

XQ.  6.  Have  you  read  the  specifications  all 
through?        A.  Yes. 

XQ.  7.  And  you  understand  every  part  of  it  and 
the  construction? 

A.  I  wouldn't  say  that  I  do  perfectly,  no. 
XQ.  8.  And  your  knowledge  of  the  orange  indus- 
try dates  from  what  year? 

A.  Of  the  orange  machines,  you  mean? 
XQ.  9.  Yes. 
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A.  From  the  time  I  was  at  the  Prenda  packing- 
house, let  me  see,  that  was  about  '95,  the  latter  part 
of  '95.     No,  it  was  not  '95,  it  was  1905. 

XQ.  10.  1905? 

A.  Yes.     A  little  more  than  six  years  ago. 

XQ.  11.  Have  you  examined  the  read  the  letters 
patent  in  suit  ?        A.  No. 

XQ.  12.  Is  it  your  understanding  that  the  letters 
patent  in  suit  are  confined  solely  to  a  machine  for  the 
sizing  of  oranges  ? 

Mr.  LYON. — Objected  to  as  incompetent,  not 
cross-examination,  the  witness  not  ha^i.ng  been  inter- 
rogated at  all  [791]  as  to  the  letters  patent  in 
suit  and  no  foundation  laid  for  an}^  testimony  by 
this  witness  as  to  what  the  patent  in  suit  shows  or 
covers,  and  further,  on  the  ground  that  any  under- 
standing that  this  witness  may  have  of  said  letters 
patent  is  incompetent,  the  question  being  for  the 
Court  to  determine  and  not  the  witness. 

A.  I  couldn't  say  about  that. 

XQ.  13.  In  connection  with  the  Prenda  packing- 
house, what  were  your  duties  ? 

A,  To  set  up  the  new  machine. 

XQ.  14.  That  is  the  machine  of  the  California 
Ironworks? 

A.  The  sizing  machine,  yes,  the  grader.  AVe  call 
them  graders  but  really  thej^  are  sizing  machines. 

XQ.  15.  And  is  that  packing-house  where  you 
noticed  the  sizer  in  use  with  one  of  the  belts  broken 
for  awhile? 
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A.  No,  that  was  at  Casa  Blanca,  Victoria  Avenue 
Association. 

XQ.  16.  With  the  belt  broken  %  You  mean  one  of 
the  little  belts  for  driving  the  grade  roller? 

A.  The  little  belt ;  yes. 

XQ.  17.  Was  the  carrjdng  belt  or  the  belt  for  pro- 
pelling the  fruit  through  the  run-way  in  operation 
during  that  time? 

A.  Yes,  the  rope  belt  was  running;  yes. 

XQ.  18.  Does  the  Hutchins  patent  number  456,092 
disclose  a  grader  or  sizer  having  independently  ad- 
justable and  individually  adjustable  grading  rolls? 
[792] 

A.  Why,  I  couldn't  state  the  adjustment  of  that 
machine,  but  I  think  the}^  do. 

XQ.  19.  Does  the  Hutchins  patent  illustrate  a 
rope  and  roller  sizer  or  grader? 

A.  The  Hutchins  ?     No,  that  is  a  belt  and  roller. 

XQ.  20.  What  distinction  do  you  make  between  a 
belt  and  roller  grader  and  a  rope  and  roller  grader? 

A.  I  don't  see  any  difference,  only  one  is  the  round 
belt  and  the  other  is  a  flat  one. 

XQ.  21.  Then,  for  all  intents  and  purposes  the 
Hutchins  device  may  be  considered  as  disclosing  a 
rope  and  roller  grader? 

A.  You  couldn't  call  a  rope  and  a  flat  belt  hardly 
the  same  thing. 

XQ.  22.  Then  you  would  not  consider — 

A.  (Interrupting.)  One  is  a  round  belt  and  the 
other  is  a  flat  belt.  There  is,  of  course,  a  good  deal 
of  difference  between  a  flat  belt,  and  a  round  belt. 
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One  is  a  rope  and  the  other  a  belt. 

XQ.  23.  What  difference  in  function  exists  be- 
tween a  rope  belt  and  a  flat  belt? 

A.  Well,  a  rope  belt  running  in  a  round  track  is 
more  frequently  in  a  certain  position  than  a  flat  belt 
would  be. 

XQ.  24.  Would  you  consider  one  to  be  the  equiva- 
lent of  the  other?        A.  They  do  the  same  work. 

XQ.  25.  And  in  substantially  the  same  way? 

A.  Yes,  in  substantially  the  same  way,  I  guess. 
[793] 

Mr.  ACKER.— That  is  all. 

Redirect  Examination. 
(By  Mr.  LYON.) 

RDQ.  1.  Mr.  Stevenson,  in  your  first  machine,  as 
exemplified  in  Complainant's  Exhibit  "Stevenson 
Machine,"  how  was  the  belt  part  of  the  machine  con- 
structed?       A.  The  belt  part? 

RDQ.  2.  Yes. 

A.  Well,  the  belt  carries  it  in  an  inclined  shape, 
that  is  high  in  the  center  and  low  on  the  side. 

RDQ.  3.  At  the  apex  of  the  incline,  what  did  you 
have  ? 

A.  Had  a  groove  and  a  chain  attached  to  the  belt 
underneath,  the  chain  running  in  the  groove. 

RDQ.  4.  What  was  the  object  of  the  chain  and  the 
groove  ? 

A.  Well,  I  had  two  objects  in  view  for  it:  to  keep 
the  belt  in  position,  in  the  right  position  on  the  apex, 
as  you  call  it,  and  also  to  make  a  positive  drive  so 
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that  the  belt  couldn't  slip. 

RDQ.  5.  How  did  the  chain  and  groove  keep  the 

belt  in  position? 

A.  Well,  the  chain  running  in  the  groove  and  the 
belt  riveted  to  the  chain,  would  keep  it  on  a  center, 

you  know. 

KDQ.  6.  What  was  the  necessity  of  such  a  means 
for  keeping  it  in  position  ? 

A.  Well,  of  course,  if  it  was  on  an  incline  that 
way,  [794]  if  there  was  nothing  to  hold  it,  it 
would  probably  work  off  to  one  side  or  the  other. 
Had  to  have  something  to  keep  it  in  position,  on  the 

center. 

RDQ.  7.  Then,  the  groove  formed  a  guide  for 
holding  the  chain  in  position  ? 

A.  Formed  a  guide  for  the  chain  and  the  chain 

held  the  belt. 

RDQ.  8.  You  referred  to  the  Parker  machines 
that  are  in  the  Riverside  Orange  Growers'  Associa- 
tion's packing-house.  Are  these  Parker  machines 
provided  with  the  chain  and  groove  at  the  apex  m 
this  same  way  that  we  have  just  referred  to'? 

A.  Yes,  except  that  he  uses  two  belts  and  attached 
the  two  edges  to  the  chain,  where  I  only  used  one. 

RDQ.  9.  And  at  the  apex  there  is  a  groove  m 
which  the  chain  runs?        A.  Yes. 

Mr.  LYON.— That  is  all. 

Recross-examination. 

(Bv  Mr.  ACKEP.) 

RCQ.  1.  How  is  the  belt,  or  rather  the  propelling 
belt,  for  the  fruit  in  the  Hutchins  device,  patent 
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456,092,  arranged,  situated  and  carried? 

A.  That  is  the  same  as  I  got  here,  isn't  it?  (Re- 
ferring to  Defendant's  Exhibit  "Hut chins  Patent.") 

Mr.  ACKEIv. — Oh,  you  have  one  there. 

A.  I  don't  know  that  I  have  been  able  to  see  what 
[795]     holds  that  belt  in  position. 

RCQ.  2.  Do  you  mean  by  that  that  your  study  and 
examination  of  the  patent  has  not  been  sufficient  to 
enable  you  to  state? 

A.  No,  I  have  not  studied  it  thoroughly. 

RCQ.  3.  AVere  you  familiar  with  the  device  of  the 
patent  in  suit  when  you  designed  your  machine,  Com- 
plainant's Exhibit  "Stevenson  Machine"? 

Mr.  LYON. — Objected  to  as  not  cross-examina- 
tion. The  witness  has  not  been  examined  with  re- 
lation to  the  patent  in  suit,  and  this  objection  will 
be  understood  as  taken  to  all  questions  asked  the  wit- 
ness in  regard  to  the  patent  in  suit  and  notice  given 
to  counsel  for  defendants  that  by  examining  the  wit- 
ness with  regard  to  the  patent  in  suit,  he  is  thereby 
making  the  witness  his  own. 

Mr.  ACKER.— We  will  leave  it  for  the  Court  to 
determine  whether  the  question  is  properly  put  to 
the  witness  or  not  in  view  of  the  character  of  the  so- 
called  redirect  examination  of  this  witness. 

A.  I  never  studied  that  patent  at  all,  just  the  ma- 
chine. 

RCQ.  4.  You  understood  the  machine  ? 

A.  I  understood  the  machine  but  not  the  patent. 

RCQ.  5.  You  understood  the  machine  to  be  a  pat- 
ented device? 
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A.  Oh,  yes,  I  understood  it  was  patented. 

RCQ.  6.  Were  you  familiar  with  the  fact  that  in 
that  machine  the  propelling  rope  travelled  within  a 
groove     [796]     or  a  nonmovable  agent? 

A.  Yes. 

RiOQ.  7.  Was  it  your  aim  in  designing  your  ma- 
chine to  keep  as  clear  away  from  the  patented  ma- 
chine as  you  could?        A.  Yes. 

BCQ.  8.  Did  you  consider  when  3^ou  placed  a 
drive  chain  in  the  groove  at  the  apex  of  the  nonmov- 
able guide  and  united  to  that  chain  your  propelling 
belt  for  the  fruit  that  j^ou  were  making  the  same 
form  of  a  drive  device  and  the  seating  for  the  drive 
device  as  in  the  patent  in  suit? 

A.  I  didn't  think  anything  about  that;  no. 

RCQ.  9.  Did  you  consider  it  to  be  the  same  form 
of  a  drive  means  ? 

Mr.  LYON. — Objected  to  on  the  ground  that  the 
witness  has  alread.y  stated  that  he  did  not  consider 
the  question  at  all. 

A.  No,  I  never  thought  anything  about  it  at  all. 

RCQ.  10.  And  after  you  got  the  machine  as- 
sembled and  in  working  order,  did  you  consider  your 
form  of  device  to  be  the  same  as  the  form  of  device 
in  the  chain  drive  as  the  machine  of  the  patent  in 
suit? 

Mr.  LYON. — Objected  to  as  not  cross-examina- 
tion, the  witness  not  having  been  interrogated  at  all 
as  to  the  patent  in  suit,  and  on  the  further  ground 
that  it  is  incompetent,  for  the  reason  that  the  witness 
has  testified  that  he  has  never  seen  the  patent  in  suit 
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and  is  not  familiar  therewith.     [797] 

A.  I  just  supposed  that  I  was  altogether  clear  of 
that. 

RCQ.  11.  And  in  designing  your  machine  it  was 
your  endeavor  to  provide  a  different  form  of  drive 
and  arrangement  of  drive  to  that  of  the  machine 
which  you  had  installed  for  the  California  Iron 
Works  as  you  have  testified  to,  is  that  correct? 

A.  I  Avas  trying  to  get  everything  different  and 
original  and  clear  of  it  or  any  other. 

RCQ.  12.  And  you  considered  j^our  arrangement 
of  the  drive  chain  propeller  and  belt  to  be  a  different 
form,  did  you  not  ?        A.  Yes,  I  did. 

Mr.  ACKER.— That  is  all. 

Re-redirect  Examination. 
(By  Mr.  LYON.) 

RRDQ.  1.  You  were  subpoenaed  to  testify  in  this 
case  and  subpoena  served  on  you,  were  you  not  ? 

A.  Yes. 

Re-recross-examination. 
(By  Mr.  ACKER.) 

RRiCQ.  1.  Then,  Mr.  Stevenson,  did  you  object  to 
giving  testimony  in  this  suit  ?        A.  Oh,  no. 

RR;CQ.  2.  Did  Mr.  iStebler  ask  you  whether  you 
would  testify  in  this  suit? 

A.  Why,  he  asked  me  some  questions,  yes.     [798] 

RRCQ.  3.  What  were  the  character  of  the  ques- 
tions he  asked  you,  Mr.  Stevenson? 

A.  Well,  let  me  see.  He  asked  me  about  when  I 
first  built  this  grader  (referring  to  Complainant's 
Exhibit  "Stevenson  Machine"),  and  he  asked  me 
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whether  I  had  ever  shown  it  to  Mr.  Parker  or  not 

and  when  and  where. 

RRC'Q.  4.  And  did  he  ask  you  whether  you  would 
appear  and  testify  in  his  behalf  ?        A.  No. 

RRCQ.  5.  Was  it  necessary  to  serve  a  subpoena 
on  you  to  get  you  to  testify  in  this  ease  ? 

A.  He  did  say  that  he  mioht  have  to  take  me  to 
Los  Angeles. 

RRCQ.  6.  You  were  willing  to  and  would  have 
appeared  voluntarily,  would  you  not  ? 

A.  I  don't  think  I  would  because  I  had  business  at 
home. 

RRCQ.  7.  Other  than  having  other  business  to  at- 
tend to  of  your  own  3'ou  would  have  been  willing  to 
come  and  testif}^  in  this  suit  ? 

A.  Oh,  I  had  other  business  here  to-day. 

RRCQ.  8.  And  you  would  have  been  perfectly 
willing  to  have  appeared  here  to-day  without  a  sub- 
poena ? 

A.  Yes.  I  would  have  had  to  come  here  sometime, 
so  that  it  did  not  make  any  difference. 

RRCQ.  9.  In  other  words,  Mr.  Stevenson,  all  I  am 
trying  to  ascertain  is  that  it  was  not  necessary  for 
Mr.  Stebler  to  exercise  the  authority  of  the  Court  to 
get  you  to  testify.  You  tvould  liawe  testified  without 
[799] 
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F.  A.  Powell,  President.  G.  W.  Switzer,  Secretary. 

E.  H.  Maclay,  Vice-President.  C.  D.  Hubbard,  Eepresentative. 

R.  P.  Waite, 
H.  P.  Canby, 
Executive  Committee. 

FERNANDO    FRUIT    GROWERS'    ASSOCIA- 
TION. 

(Cut)  (Cut) 

San  Fernando,  Cal.,  Oct.  4tli,  1911.     191— 
H.  C.  Harding,  Manager. 

Mr.  Stebler, 

Riverside,  Cal. 
Dear  Sir: — 

We  are  desirous  of  installing  one  of  the  Stebler 
sizers  in  our  packing  house.  We  have  been  using 
one  of  the  New  Parker  sizers  in  our  house  but  find 
that  it  will  not  handle  the  amount  of  fruit  that  a 
Stebler  sizer  will  handle  and,  as  our  output  is  in- 
creasing steadily  each  year,  we  must  be  equipped 
with  facilities  for  handling  our  fruit  quickly,  and 
wish  therefore  to  replace  our  Parker  sizer  with  one 
of  3'Our  rope  and  roller  style. 

Kindly  give  us  your  best  terms  on  one  of  these 
sizers,  without  the  bins,  and  oblige. 
Very  truly  yours, 

FERNANDO  FRUIT  GROWERS  ASS'N. 

G.  W.  SWITZER,  Secy. 

(Endorsed.)     [806] 
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[Complainant's    Exhibit    ''Decision    of    Board    of 
Examiners-in-Chief . ' '  ] 

2-390. 
UNITED  STATES  OF  AMERICA. 
DEPAETMEXT  OF  THE  INTERIOR. 
UNITED  STATES  PATENT  OFFICE. 
To  all  to  whom  these  presents  shall  come,  Greeting : 
THIS  IS  TO  CERTIFY  that  the  annexed  is  a 
true  copy  from  the  Records  of  this  Office  of  the  De- 
cision of  the  Examiners-in-chief,  dated  October  24, 
1904,  in  the  matter  of 

Interference  Nmnber  23,151. 

Rayburn  vs.  Strain, 

Subject-Matter : — 

Fruit  Graders. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 

set  my  hand  and  caused  the  seal  of  the  Patent  Office 

to  be  affixed  at  the  City  of  Washington,  this  12th  day 

of  October,  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  ten  and  of  the  Independence  of  the 

United   States   of   America   the   one   hundred   and 

thirty-fifth. 

[Seal]  C.  C.  BILLINGS, 

First  Assistant  Commissioner  of  Patents.     [807] 

Recorded  Vol.  311/^,  p.  72. 

E.  C.  C.  Appeal  No.  26,006.     Paper  No.  5. 

No.  26,006.  Decision. 

U.  S.  Patent  Office,  October  24, 1904. 
Before  the  Examiners-in-chief,  on  Appeal. 
In  the  matter  of  the  Interference  between  the  pat- 
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ent  to  Charles  Rayburn,  No.  726,756,  granted  April 
28, 1903,  on  an  application  filed  August  18, 1902,  and 
the  reissue  application  of  Robert  Strain,  filed  Octo- 
ber 21,  1903,  reissue  of  patent  No.  730,412,  granted 
June  9,  1903,  on  an  application  filed  April  28,  1902. 
Interference  No.  23,151. 

Improvement  in  Fruit  Graders. 
Messrs.  JA^MES  R.  ROGERS  and  JOHN  A. 

SAUL,  for  Rayburn. 
Messrs.  TOWNSEND  BROS.,  for  Strain. 
The  issue  is : 

1.  In  a  fruit  sizing  machine,  a  runway  for  the  fruit 
comprising  cooperating  parallel  members,  one 
of  said  members  consisting  of  a  series  of  rolls 
arranged  end  to  end  and  disposed  progressively 
at  different  distances  from  the  other  member, 
forming  communicating  fruit-discharging  aper- 
tures of  progressively  different  widths  along  the 
length  of  the  runway,  means  for  adjusting  each 
roll  independently  to  vary  the  size  of  the  aper- 
ture formed  thereby,  and  means  for  driving  the 
rolls,  substantially  as  described. 

2.  In  a  fruit  sizing  machine,  a  supporting  frame,  a 
runway  for  the  fruit  comprising  cooperating 
parallel  members,  one  of  said  members  consist- 
ing of  a  series  of  rolls  arranged  end  to  end  and 
disposed  progressively  at  different  distances 
from  the  other  member,  forming  communicating 
fruit-discharging  apertures  of  progressively 
different  widths  along  the  length  of  the  runway, 
brackets  carrying  the  rolls,  means  mounted 
upon  the  frame  for  moving  each  bracket  and  ad- 
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justing  each  roll  independently  to  vary  the  size 
of  the  aperture  formed  thereby,  and  means  for 
driving  the  rolls,  substantially  as  described. 

3.  In  a  fruit  sizing  machine,  the  combination  with 

a  supporting  frame,  of  a  fruit  runway  formed 
by  a  relatively  stationary  member  and  a  longi- 
tudinal series  of  rolls  arranged     [808]     end  to 

26,00(>— 2 

end  at  different  distances  from  said  stationary 
member,  thus  providing  coimnunicating  spaces 
of  progressively  varying  sizes  for  the  discharge 
of  the  fruit,  means  for  independently  adjusting 
the  rolls  with  relation  to  said  stationary  mem- 
ber, means  for  driving  the  rolls,  and  means  for 
positively  feeding  the  fruit  along  the  runway, 
substantially  as  described. 

4.  In  a  fruit  grading  machine,  the  combination  with 

a  supporting  frame,  of  a  fruit  runway  compris- 
ing a  relatively  stationary  member  and  a  series 
of  rolls  disposed  in  parallel  relation  to  said 
member  and  arranged  end  to  end  at  different 
distances  from  the  stationary  member,  forming 
communicating  passages  of  progressively  vary- 
ing sizes  along  the  runway  for  the  discharge  of 
the  fruit,  means  for  adjusting  the  rolls  with  re- 
lation to  the  stationary  member,  means  for  driv- 
ing said  rolls  and  a  travelling  belt  moving  in 
parallel  relation  to  the  stationary  member  and 
rolls  positively  feeding  the  fruit  along  the  run- 
way, substantially  as  described. 
5.  In  a  fruit  grading  machine,  the  combination  with 
a  supporting  frame,  of  a  central  longitudinal 
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divider,  forming  one  side  of  each  of  two  parallel 
runways,  a  series  of  rolls  disposed  on  each  side 
of  the  divider  and  arranged  end  to  end  at  differ- 
ent distances  from  the  divider,  forming  there- 
with a  runway  having  progressively  varying  dis- 
charge spaces  for  the  fruit,  means  for  adjusting 
the  rolls  of  each  series  toward  and  from  the 
common  divider,  means  for  driving  the  rolls, 
and  belts  disposed  on  opposite  sides  of  the  di- 
vider for  positively  feeding  the  fruit  along  the 
runways,  substantially  as  described. 

6.  In  a  fruit  sizing  machine,  the  combination  with 
a  supporting  frame,  of  a  longitudinal  shaft, 
transverse  shafts,  one  of  which  is  adapted  to  be 
driven  from  a  suitable  source  of  power,  a  run- 
way comprising  a  relatively  stationary  member 
and  an  adjustable  member  consisting  of  a  series 
of  rolls  arranged  parallel  therewith  and  dis- 
posed end  to  end  at  different  distances  from  the 
stationary  member,  means  for  independent^  ad- 
justing the  rolls  with  relation  to  the  stationary 
member,  means  for  driving  the  rolls  from  the 
longitudinal  shaft,  and  a  belt  connected  with  the 
transverse  shafts  for  positively  feeding  the  fruit 
along  the  runway,  substantially  as  set  forth. 

7.  In  a  fruit  grading  machine,  a  runway  formed  of 
two  parallel  members,  one  of  said  members  con- 
sisting of  a  series  of  end  to  end  rolls,  brackets 
carrying  the  rolls,  guides  for  the  brackets,  and 
means  for  adjusting  the  brackets  upon  the 
guides,  substantially  as  set  forth. 

Motions  have  been  made  by  each  party  to  suppress 
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portions  of  the  depositions  of  the  other.     It  is  un- 
necessary to  specifically  pass  upon  these  motions. 

The  examiner  of  interferences  has  justly  criticized 
the  manner  of  taking  the  testimony.  Not  only  were 
needless  and  futile  objections  constantly  made,  par- 
ticularly by  Rayburn's  counsel,  who     [809]     was 

26,066—3 
himself  the  greater  offender  in  the  matter  of  leading 
questions,  but  the  utter  disregard  of  the  rules  of  evi- 
dence almost  precludes  the  possibility  of  arriving  at 
facts  upon  which  to  base  a  satisfactory  conclusion  of 
the  controversy. 

The  language  of  the  Court  in  Eoyal  Metal  Mnfg. 
Co.  V.  Hard  Metal  Works,  130  Fed.  Rep.  778,  is  ap- 
plicable here: 

"Counsel  have  vied  with  each  other  in  pad- 
ding the  record,  regardless  of  the  rules  of  evi- 
dence and  of  their  duty  to  the  court." 

The  Examiner  of  Interferences  has  reviewed  at 
length  the  testimony  in  behalf  of  Rayburn,  and  it  is 
not  necessary  here  to  go  into  such  testimonj^  We 
agree  with  him  that  it  proves  no  date  of  invention 
earlier  than  the  date  of  his  application. 

The  testimony  for  Strain  shows  that  he  had  a  defi- 
nite conception  of  the  invention  as  early  as  Febru- 
ary, 1901.  As  he  was  the  first  to  file  an  application, 
he  was  first  to  conceive  and  first  to  constructively 
reduce  to  practice. 

Both  parties  assert  that  full-sized  machines  have 
been  built  and  are  in  use.  Strangely  enough  none 
was  introduced  in  evidence,  nor  were  photographs 
taken,  nor  was  any  attempt  made  to  show  what  they 
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were  except  by  testimony  of  witnesses,  who  were  not 
allowed  to  describe  the  machines,  but  were  shown 
copies  of  the  interference  drawings  and  asked 
whether  the  machines  were  such  as  were  shown  in 
the  drawings. 

Strain  offers  an  exhibit  model  of  his  machine,  but 
it  does  not  appear  when  it  was  made  or  who  made  it, 
or  that  it  is  an  accurate  copy  of  the  original  machine. 
Manifestly,  even  if  admissible,  it  is  lacking  in  evi- 
dencial  value. 

Neither  part}'  has  proved  an  actual  reduction  to 
practice. 

The  decision  of  the  Examiner  of  Interferences 
awarding  priority  of  invention  to  Robert  Strain  was 
clearly  right  and  is  affirmed.     [810] 

26,00&— 4 

Limit  of  appeal  will  expire  November  23,  1904. 

J.  H.  BRICKENSTEIN, 
T.  G.  STEWARD, 

Examiners  in  Chief. 

3rd  member  absent. 
WF. 
E.  E.  G. 

[Endorsed] :  U.  S.  Patent  Office  Copy  Made  Oct. 
11,  1910.     180,886/10.     [811] 
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[Complainant's  Exhibit  "Parker  Patent."] 
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To  all  whom  it  may  concern: 

Be  it  known  that  I,  (teoroe  D.  Parker, 
a  citizen  of  the  United  States,  residing  at 
Riverside,  in  the  county  of  Riverside  and 
State  of  California,  have  invented  new  and 
ii.seiul  Improvements  in  Fruit  Sizers  or 
Graders,  of  which  the  following  is  a  specifi- 
cation. 

This  invention  rehites  to  fruit  sizers  or 
graders;  and  it  has  for  its  object  to  provide 
improvements  in  sizers  or  graders  for  sepa- 
rating fruit  into  classes  of  various  sizes  and 
grades,  which  will  be  relatively  simple  and 
inexpensive  in  construction,  and  generally 
suiK'i-i<jr  in  j)oint  of  positiveness  and  ac- 
curacy of  operation,  and  facility  of  adjust- 
ment of  parts  and  control  in  operation,  and 
which  will  also  Ixj  generally  superior  in 
efficiency  and  serviceability. 

With  the  above  general  objects  in  view, 
the  invention  consists  in  the  novel  provision, 
construction,  formation,  combination,  asso- 
ciation and  relative  arrangement  of  parts, 
menilx^rs  and  features,  all  as  hereinafter  de- 
scribed, shown  in  the  drawings,  and  finally 
pointed  out  in  claims. 

In  the  drawings: — Figure  1  is  a  longi- 
tudinal side  elevation,  partly  in  section  and 
partly  broken  away  for  clearness  of  illus- 
tration, of  a  fruit  sizer  or  grader  embodying 
the  invention;  Fig.  2  is  a  j^artial  or  frag- 
mentary top  plan  view  thereof;  Fig.  3  is  an 
enlarged  detail  transver.se  sectional  view 
thereof,  jiartly  in  full  lines  and  partly 
broken  away  for  clearness  of  illustration,  the 
same  being  taken  upon  the  section  line  3 — 3, 
Fig.  1,  looking  in  the  direction  of  the  ap- 
pended arrows;  and.  Fig.  4  is  a  detail  iso- 
metric view,  upon  substantially  the  same 
scale  as  that  of  Fig.  3,  and  illustrating  in  a 
fragmentary  manner  an  es.sential  feature  of 
the  invention  consisting  of  an  adju.stable 
grading  or  sizing  element. 

Corresponding  parts  in  all  the  figures  are 
denoted  by  the  same  reference  characters. 

Referring  with  particularity  to  the  draw- 
ings, tiic  improved  fruit  sizer  or  grader  com- 
pi'isos  supply  means  A,  sizing  or  grading 
members  B.  and  feed  means  C  by  which  the 
fruit  is  conveyed  from  the  supply  means 
to  the  sizing  or  grading  members  whence 
the  fruit  passes,  in  accordance  with  the  sizes 
tliereof,  to  points  of  deposit  or  receptacles 
such  as  bins  D  which,  in  accordance  with  the 
invention,  are  provided  with  adjustable  side- 
walls  d  wherebv  the  said  bins  mav  be  en- 


60 


65 


larged  or  contracted  laterally,  or  longitudi- 
nally of  the  feed  means  C;  and  the  sizing  or 
grading  members  B  are  atljustably  mounted 
to  piovide  for  variations  of  the  sizes  or 
grades  of  fruit  of  which  they  r6S])ectively 
permit  passage  to  the  bins  D.  I  further  pro- 
vide imperfect  fruit  conveying  means  E  to 
Avhich  is  committed  such  of  the  fruit  as  is 
found  to  be  unfit  for  use  with  i  the  fruit 
passed  to  the  bins  D ;  and  the  fee(^  means  C, 
sujjply  means  A  and  conveying  means  E  are 
jointly  actuated  by  operating  meins  F,  the 
feed  means  C  being  primarily  actuated  from 
a  suitable  prime  mover  or  .source  of  power,  70 
as  by  a  belt  5.  Operative  connections  e  and  / 
extend  respectively  from  the  feed  means  C 
to  the  convcA'ing  means  E  and  the  supply 
means  A. 

The  feed  means  C  preferably  compri-ses  75 
two  jointly  operated  members  c^  and  c- 
which  are  both  connected  Avith  a  drive  mem- 
ber c^  Avhich  co-acts  with  the  operating  means 
F:  and  said  members  c^  and  r-  may  each 
compri.se  an  endless  belt,  said  belts  travers-  80 
ing  adjacent  paths  and  in  their  upper  courses 
overlying  a  table  or  sujDport  (i  having  two 
lateral  portions  g^  and  f/-  slightly  down- 
w\ardly  inclined  in  opposite  directions,  from 
a  horizontal  plane;  and  the  sizing  or  grad-  85 
ing  members  B  are  arranged  in  series  ad- 
jacent to  each  of  the  belts  c^  and  c-,  being 
supported  upon  adjuncts  of  the  table  or  sup- 
port G,  Avhich  latter  preferably  consist  of 
longitudinal  portions  G,  and  l):)3e  plates  T  90 
for  the  sizing  or  grading  menil)ers  B,  the 
same  being  lap-jointed,  as  at  8.  The  table 
or  support  G  is  mounted  upon  suitable  up- 
rights 9  which  are  longitudinally  and  di- 
agonally braced,  as  at  10,  the  supports  and  95 
braces  9  and  10  being  extend(>il  laterally  to 
accommodate  the  bins  D  which  are  arranged 
at  each  side  of  the  table  or  support  G  in  a 
series  longitudinally  of  the  apparatus  or 
mechanism. 

A  preferred  form  and  construction  of 
jiarts,  members  and  features  entering  into 
the  embodiment  of  the  invention  and  the 
essential  features  thereof,  together  with  a 
l)referred  combination  and  association  there-  10 
of,  is  as  follows: — 

The  endless  belts  r^  and  c^  are  trained 
over  two  pairs  of  pulleys,  11  and  12,  which 
are  .suitably  journaled,  as  at  13  and  14  re- 
spectively, at  tlie  opposite  ends  of  the  main  11  ■; 
frame  which  includes  the  upriglits  9  and 
braces  10:  and  the  duUca^s  of  each  nair  are 
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spaced  apart  siifRcientl}'^  to  accommodate  a 
sprocket  wheel,  15  and  16  respectively,  over 
and  around  each  of  which  sprocket  wheels 
is  trained  an  endless  link  belt  IT  which  is 
5  tied  to  the  flat  belts  &  and  c-  at  predeter- 
mined intervals,  as  at  18.  insuring  joint  and 
equal  movement  of  said  flat  belts  and  the  in- 
termediate link  belt.  In  the  upper  courses 
taken  by  the  flat  belts  tliey  are  lirouoht  into 

10  parallel  relation  with  and  above  the  said 
portions  (f-  and  g-  of  the  table  G  so  as  to 
conform  to  the  slight  angular  relation  abo^•e 
described  and  clearly  shoAvn  in  Fig.  3, 
wherefrom  it  results  that  the  fruit  conveyed 

15  by  either  flat  belt  is  directed  laterally  upon 
the  same,  by  gravity,  toward  the  sizing  or 
grading  members  B  of  the  series  provided 
for  the  sorting  of  the  fruit  so  fed. 

Each  of  the  sizing  or  grading  members 

20  B  comprises  a  grading  roller  19  which  is  so 
disposed  that  its  axis  of  rotation  is  substan- 
tially parallel  with  the  course  of  travel  of 
the  flat  belts  by  means  of  which  the  fruit 
is  fed,  and  each  grading  roller  is  disposed 

25  partially  above  one  of  the  flat  belts,  whereby 
fruit  is  directly  fed  to  the  respective  sizing 
and  grading  member  by  the  respective  flat 
belt;  and  each  of  the  rollers  19  is  provided 
with    end    bearings    20    journaled    in    side 

30  plates  or  cheeks  21  of  a  carriage  22  ad- 
justably mounted  upon  uprights  23  and 
maintained  in  connection  therewith  by 
fingers  24  which  play  vertically  or  substan- 
tially vertically  upon  the  uprights  23 :  ad- 

35  justing  means  Ij  being  provided  for  the 
regulation  of  the  elevation  of  each  grading 
roller  19  with  respect  to  the  plane  of  move- 
ment of  the  respective  flat  feed  belt :  said  ad- 
justing means  consisting,  as  shown,  of  ad- 

^0  justing  screws  25  passed  through  openings 
in  the  angularly  directed  upper  portions  26 
of  the  uprights  23  and  entering  internally 
threaded  chambers  26=*  in  the  carriages  22. 
or    internally    threaded    openings    in    cap 

^^  plates  27  upon  said  carriage:  said  adjiist- 
ing  screws  25  being  provided  with  lock  nuts 
27*  bearing  beneath  the  said  upper  portions 
26  of  the  uprights  23.  The  lower  end  por- 
tions of  the  uprights  23  are  angularly  bent 
in  directions  opposite  of  that  of  the  upper 
portions  26  and  are  bolted,  as  at  29.  to  the 
respective  base  plate  7.  one  base  plate  being 
provided  for  each  pair  of  uprights  23 :  and 
each  base  plate  7  is  adapted  to  be  disposed 

^^  between  the  respective  table  or  support  side 
section  6  and  a  side  rail  31.  one  of  which 
rails  extends  at  each  side  of  the  table  or  sup- 
port C.  being  connected  therewith  at  its 
ends,  as  at  32.  and  spaced  tlierefrom  inter- 
mediately, the  base  plates  overlapping  the 
adjacent  table  or  support  section  6,  as  at 
8,  as  above  described.  Each  of  the  "base 
plates  7  is  chambered  at  its  outer  edge  por- 
tion, as  at  34.  to  receive  a  curved  leaf  spring 
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jacent  rail  31,  whereby  each  base  plate  andij 
the  sizing  or  grading  memljer  B  organized 
as  described  and  mounted  thereupon  may  1jc| 
adjusted  longitudinally  of  the  table  or  sup-  : 
port  C  at  one  side  thereof,  and  tensionally  I 
held  in  position  of  adjustment:  and  the  an- 
gular end  portions  28  of  the  uprights  23 
bearing  upon  the  rail  31  maintain  the  base 
plate   in   its  vertical  location,  in  combina- 
tion with  the  over-lapping  joint  at  8. 

Suitably  socketed  and  bolted  to  the  lower 
portion  of  each  upright  23.  as  at  35,  is  a 
guide-arm  36  which  projects  laterally  from 
the  respective  base  plate  7  toward  the  next 
adjacent  base  plate,  from  which  latter  base 
plate  a  similar  guide-arm  36  projects,  both 
guide  arms  being  joined  in  overlapping  re 
lation.  as  clearly  shown  in  Fig.  2;  and  said 
guide  arms  slightly  overhang  the  respective 
flat  belt  c^  or  r-,  at  the  outer  edge  portions 
of  the  same,  where  said  guide-arms  overlap 
being  rounded,  as  at  37.  so  as  not  to  impede 
the  motion  of  the  fruit  as  the  same  is  ad- 
vanced by  the  lielt.  The  fruit  passes  be 
neath  each  grading  roller  19  and  between 
the  inner  ends  of  the  guide-arms  36  which 
are  connected  with  the  uprights  23  support 
ing  such  grading  roller:  and  similar  guide- 
arms  36  project  from  the  uprights  23  next 
adjacent  to  the  supplj'  means  A  and  em- 
brace between  the  same  the  side  walls  of 
chute  39  embraced  within  the  supply  means 
A.  which  further  comprise  an  endless  belt 
40  entering  the  chute  39  and  trained  about 
a  pulley  41  journaled  beneath  the  chute  39 
and  actuated  by  the  operative  connections 
or  belt  e.  The  guide  arms  36  extend,  in  the 
main,  parallel  with  the  course  of  travel  of 
the  fruit  as  moved  by  the  feed  means  C. 

The  conveying  means  E  for  imperfect 
fruit  comprise  a  trough  or  chute  42  mount 
ed  upon  frame  members  9  above  and  at  one 
side  of  the  feed  means  C.  and  an  endless 
belt  43  which  in  its  upper  course  moves 
through  said  trough  or  chute  and  in  its 
lower  course  beneath  the  same,  passing  over 
an  idler  pulley  44  beneath  the  trough:  said 
belt  being  trained  about  pulleys  45  and  46 
journaled  beneath  the  trough,  and  the  latter 
of  which  is  actuated  by  the  operative  con 
nections  or  belt  /. 

The  bins  D  at  each  side  of  the  machine 
and  the  feed  means  C  thereof,  comprise  a 
continuous  outer  wall  47,  a  continuous  inner 
wall  48.  and  a  plurality  of  laterally  adjust- 
able bin  walls  d  as  above  recited.  Each  side 
wall  d  is  cut  away,  as  at  49,  to  accommodate 
the  adjacent  rail  31  and  to  form  a  shoulder 
50  which  is  provided  with  a  hanger  or  slid- 
ing bracket  51  having  two  divergent  or 
spaced  arms  52  projecting  through  an  elon- 
gated slot  53  in  the  respective  fixed  longi- 
tudinal wall  48  and  engaging  with  the  inner 
face  thereof:  each'of  the  arms  52  being  pro- 
vided with  a  deDendinff  finarer  54  enarasrinir 
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the  inner  face  of  the  wall  48  and  a  depend- 
ing finger  55  engaging  one  side  of  the  wall 
d;  nnd  spaced  fingers  50  depend  from  the 
respective  arms  51  so  as  to  embrace  the  wall 
d  at  its  vertical  edge  portion,  and  are  se- 
cured thereto,  as  at  57.  P^ach  wall  d  may 
thus  be  adjusted  longitudinally  of  the  con- 
tinuous longitudinal  bin  walls  47  and  48, 
the  lower  edge  of  the  same  resting  upon  the 
laterally  slanting  bin  bottom  58,  common  to 
the  entire  bin  construction;  and  the  outer 
vertical  edge  portion  59  of  each  bin  wall  d 
being  cut  out.  as  at  GO,  to  accommodate  a 
buffer  or  padding  61  upon  the  respective 
continuous  bin  wall  47. 

The  operation,  method  of  use  and  advan- 
tages of  the  improvements  in  fruit  sizers  or 
graders  constituting  the  invention   Avill  be 
readily  understood  from  the  foregoing  de- 
scri]:)tion,  taken  in  connection  with  the  ac- 
companying   drawings    and    the    following 
.statement : — The  fruit,  such  as  oranges,  is 
conducted  to  the  machine  or  apparatus  by  the 
suppl}'  means  A,  being  led  along  a  chute  89 
in  a  continuous  stream  to  the  feed  means  C. 
the  chute  39  overlying  the  flat  belts  c;-^  and 
c-  at  the  initial  end  portions  of  the  upper 
courses  thereof.     The  fruit  stream  divides 
into  two  parts  at  the  respective  sides  of  the 
drive  member  c^  of  the  feed  means,  and  the 
opposite  inclinations  laterally  of  the  table 
or  support  portions  6  and  of  the  belts  e^  and 
c^  lying  thereon  causes  the  fruit  to  roll  to- 
ward  the   guif1e-arms  36   embraced   within 
the  sizing  or  grading  members  B.     As  each 
fruit  unit  in  its  movement  upon  its  flat  belt 
is  brought  to  registration  with  one  of  the 
grading  rollers   19  and  the  space  between 
the  same  and  the  respective  base  plate  7,  it 
passes  beneath  such  roller  and  over  the  re- 
spective base  plate  and  into  one  of  the  bins 
D,    providing    its    diameter    is    sufficiently 
small  to  permit  of  its  passage  beneath  the 
roller,  the  base  plates  7  and  the  side  rails  31 
being  inclined  laterally  in  common  with  the 
table  or  base  portions  or  sections  6.     The 
carriages  22   and    their   grading  rollers   19 
are  adjusted  to  different  heights  above  their 
base  plates  7  by  the  adjusting  means  7)  of 
!i.   and   such    adjustment    is   progressive 
•  m  the  supply  means  A  toward  the  other 
I   !.d  of  the  machine  or  a])paratus,  each  grad- 
jiiiir  roller  on  each  side  of  the  machine  being 
I  "Ijusted  to  a  slightly  greater  altitude  above 
lits  base  plate  than  the  next  adjacent  grading 
lioller  in  the  direction  of  the  su])ply  means: 
''(Me1)y   the   smnllest   fiMiit   enters  the  bins 
\t  !i(ijacent  to  the  snp])ly  means,  and  the 
r-essive  bins  along  the  sides  of  the  base 
table  G  receive  successively   larger  and 
linger  sizes  of  fruit.     The  number  of  sizes 
tf   fruit   produced   in   the   sizing  or   grad- 
'  ll'nj?  operation    is   manifestly    equal    to   the 
'lumbers  of  grading  members  provided  at 
loth   sides   of   the   apparatus;    and    one   or 


more  of  such  grading  members  B  may  be 
removed  from  the  apparatus  or  machine  or 
mechanism,  the  spaces  between  the  same  be- 
ing taken  up  by  the  overlapping  guide-arms 
36  which  confine  the  fruit  to  the  proper  70 
courses  of  travel.  Furthermore,  each  grad- 
ing member  may  be  set  for  the  selection  of 
the  particular  size  or  grade  number  of  fruit, 
by  utilizing  the  adjusting  means  &,  and  the 
size  of  each  bin  may  be  varied  by  the  ad-  75 
justment  of  its  side  bin  walls  d  relatively, 
additional  side  Avails  d  being  pro\  ided  when 
a  large  number  of  small  bins  are  to  be  uti- 
lized in  connection  with  an  increased  numlier 
of  grading  operations.  The  fruit  as  it  falls  80 
into  the  bins  D  rolls  or  bounds  along  the  bin 
l)ottom  58  and  strikes  against  the  yielding 
buffer  61  which  prevents  injury  of  the  fruit. 

The  drive  member  c^  of  the  feed  means  (/ 
positively   actuates  both   flat    feed   l)elts   c-^   85 
and  r-.  jointly. 

The  sizing  or  grading  members  B  are 
i-eadily  lifted  out  of  their  Avoikiiig  positions, 
being  sustained  in  the  latter  disposition 
yieldingly  by  the  springs  33:  so  that  each  90 
sizing  or  grading  member  may  be  readily 
removed  from  Avorking  position,  and  may 
also  be  adjusted  longitudinally  of  the  table 
or  support  G. 

The  conveying  means  E  is  utilized  for  the  95 
purpose  of  conducting  to  one  end  of  the 
mechanism  or  apparatus  such  imperfect 
fruit  as  may  be  withdraA\-n  from  the  appa- 
ratus and  throAvn  into  the  trough  42  and 
upon  the  moving  belt  43  therein.  loo 

The  apparatus  or  mechanism  operates 
positiA'ely  and  rapidly  and  witli  great  pre- 
cision, the  fruit  supplied  thereto  being  auto- 
matically selected  as  to  size  or  grade  num- 
ber and  segregated  from  the  fruit  stream  io5 
within  the  bin  with  which  the  coTTespondinir 
sizing  or  grading  member  B  is  associated, 
all  without  injury  to  the  fruit. 

T  do  not  desire  to  be  understood  as  limit- 
ing myself  to  the  specific  nroAdsion.  con-  no 
struction,  formation,  association  and  relative 
arrangement  of  parts,  members  and  features 
.shown  and  de.scribed,  but  reserve  the  right 
to  vary  the  .same,  in  adapting  the  improAe- 
ments  to  varying  conditions  of  use,  without  115 
depnrting  from  the  spirit  of  <he  iuA-ention 
nnd  the  terms  of  the  following  claims. 

TTaving  thus  described  my  invention.  T 
claim  and  desire  to  secure  by  Letter.^  Pat- 
ent:—  120 

1.  Tn  a  fruit  .sizer  or  gi'adei-.  a  plurality 
of  adjustable  sizing  or  grading  members, 
means  for  feeding  fruit  successiA-ely  to  the 
same,  and  co-acting  guide-arms  lietAveen  and 
connected  Avith  the  sizing  or  griiding  mem-  125 
bers. 

2.  Tn  a  fruit  sizer  or  grader,  a  plurality 
of  adjustable  sizing  or  grading  members, 
means  for  feeding  fruit  successively  to  the 
same,  and  overlapping  guide-arms  between  130 
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and  connected  with  the  sizing  or  grading 
members. 

3.  In  a  frnit  sizer  or  grader,  means  for 
feeding  the  fruit  in  a  predetermined  course 

5  of  travel,  a  plurality  of  adjustable  sizing 
or  grading  members  arranged  at  one  side 
of  such  course  of  travel,  and  guide-arras  re- 
spectively connected  with  the  sizing  or 
grading  members  and  extending  between 
10  the  same  in  overlapping  relation. 

4.  In  a  fruit  sizer  or  grader,  means  for 
feeding  the  fruit  in  a  predetermined  course 
of  travel,  a  plurality  of  detachable  adjust- 
able sizing  or  grading  members  arranged  at 

1^  one  side  of  such  course  of  travel,  and  guide- 
arms  respectively  connected  with  the  sizing 
or  gi-ading  members  and  extending  between 
the  same  in  overlapping  relation  and  sub- 
stantially parallel  with  the  course  of  travel 
of  the  fruit  as  moved  by  the  feed  means. 

5.  In  a  fruit  sizer  or  grader,  a  table  or 
support,  means  for  feeding  fruit  along  said 
table  or  support,  a  rail  extending  at  one  side 
of  said  tal)le  or  support,  a  base  plate  detach- 
ably  mounted  upon  said  rail  and  upon  said 
table  or  support  beneath  said  feed  means, 
means  tensionally  holding  the  base  plate  in 
position,  and  a  sizing  or  grading  member 

3Q  mounted  upon  said  base  plate. 

G.  In  a  fruit  sizer  or  grader,  a  table  or 
support,  means  for  feeding  fruit  along  said 
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table  or  support,  a  rail  extending  at  one  side* 
of  said  table  or  support,  a  base  plate  adjust- 
ably detachably  mounted  upon  said  rail  and 
upon  said  table  or  support  beneath  said  feed  ! 
means,  a  sizing  or  grading  member  mounted 
upon  said  base  plate,  and  tension  means 
yieldingly  holding  said  base  plate  in  posi- 
tion of  adjustment. 

7.  In  a  fruit  sizer  or  grader,  a  plurality 
of  relatively  adjustable  sizing  or  grading 
members,  means  for  feeding  fruit  succes- 
sively to  the  same,  and  a  plurality  of  bins 
arranged  to  receive  fruit  in  accordance  Avith 
the  relative  adjustment  of  the  sizing  or  • 
grading  members;  said  sizing  or  grading 
members  being  mounted  for  adjustment  lon- 
gitudinally of  the  fruit  feeding  means. 

8.  In  a  fruit  sizer  or  grader,  a  plurality 
of  sizing  or  gi-ading  members,  means  for  ' 
feeding  fruit  successively  to  the  same,  and 
co-acting  guide-arms  between  the  sizing  or 
grading  members  laterally  of  the  fruit  feed- 
ing means. 

In  testimony  whereof,  I  have  signed  my  ' 
name  to  this  specification  in  the  presence  of 
two  subscribing  Avitnesses. 

GEORGE  D.  PARKER. 

AVitnesses : 

Raymond  I.  Blakeslee, 
F.  A.  Mansfield. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner  of  Patents, 

■Washington,  D.  C." 
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FTitle  of  Court  and  Cause.] 

Assignments  of  Error. 

Comes  now  complainant  and  specifies  and  assigns 
the  following  as  the  errors  upon  which  he  will  rely 
upon  his  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  decree  dis- 
missing complainant's  bill  of,  complaint,  which  de- 
cree w^as  made  and  entered  on  September  30th,  1912 : 

1.  That  said  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division, 
erred  in  dismissing  said  Bill  of  Complaint. 

2.  That  said  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division, 
erred  in  decreeing  that  the  defendants,  or  either  of 
them,  had  not  infringed  either  claim  one  (1)  or  claim 
ten  (10)  of  said  reissue  letters  patent  No.  12,297. 
[818] 

8.  That  said  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division, 
erred  in  not  decreeing  that  each  of  said  defendants 
had  infringed  claim  one  (1)  and  claim  ten  (10)  of 
said  reissue  letters  patent  12,297. 

4.  That  said  United  States  District  Court  erred 
in  not  decreeing  to  complainant  the  relief  prayed  in 
said  Bill  of  Complaint. 

In  order  that  the  foregoing  Assignments  of  Error 
may  be  and  appear  of  record,  the  complainant  pre- 
sents the  same  to  the  Court  and  prays  that  such  dis- 
position may  be  made  thereof  as  is  in  accordance 
with  the  laws  of  the  United  States. 

Wherefore  complainant  and  appellant  prays  that 
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tlie  said  decree  may  be  reversed  and  a  decree  entered 
in  said  cause  in  favor  of  complainant  ordering,  ad- 
judging and  decreeing  that  claims  one  (1)  and  ten 
(10)  of  said  reissue  letters  patent  12,297  are,  and 
each  of  them  is,  good  and  valid,  and  that  the  defend- 
ants, and  each  of  them,  have  infringed  upon  the 
same,  and  ordering  a  perpetual  injunction  against 
defendants  as  prayed  in  said  Bill  of  Complaint,  and 
ordering  an  accounting  of  damages  and  profits. 

FREDERICK  S.  LYON, 
Solicitor  for  Complainant  and  Appellant. 
(Endorsed.)      [819] 


At  a  stated  term,  to  wit.  The  July  Term,  A.  D.  1912, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room in  the  City  of  Los  Angeles,  on  Wednesday, 
the  eighteenth  day  of  December,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  twelve. 
Present:  The  Honorable  OLIN  WELLBORN, 
District  Judge. 

[Title  of  Court  and  Cause.] 
[Order  Directing  Transmission  of  Exhibits  to 
Circuit  Court  of  Appeals.] 

Good  cause  appearing  therefor,  on  motion  of 
Frederick  S.  Lyon,  Esq.,  of  counsel  for  complainant, 
it  is  ordered  that  the  following  exhibits  shall  be  with- 
drawn and  transmitted  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  used 
upon  the  hearing  of  the  appeal  in  said  Court,  viz.: 
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Defendants'  Exhibit  Photograph  Upland  Sizer;  De- 
fendants' Exhibit  Photograph  Upland  Machine, 
Knight's  Cross-examination;  Defendants'  Exhibit 
Model  California  Sizer;  Defendants'  Exhibit  Photo- 
graph of  Parker  Early  Poll  Machine;  Defendants' 
Exhibit  Photograph  of  Parker  Sizer,  installed  in 
packing-house  of  Riverside  Hts.  Assn.;  Defendants' 
Exhibit  Original  Parker  Grade  Unit;  Complainant's 
Exhibit  Second  Style  Parker  Bracket;  Complain- 
ant's Exhibit  Sketch  by  Edward  S.  Cobb;  Complain- 
ant's Exhibit  Illustrated  Machine;  Complainant's 
Exhibit,  Model  of  Defendants'  Machine  in  [824] 
Pioneer  Fruit  Company  Case;  Complainant's  Ex- 
hibit Rayburn  Overhead  System  Patent,  Letters 
Patent  Xo.  741,928;  Complainant's  Exhibit  Photo. 
of  Rope  Grader;  Complainant's  Exhibit  Photograph 
Stevenson  Machine;  Complainant's  Exhibit  Photo 
No.  1;  Complainant's  Exhibit  Photo  No.  2;  Com- 
plainant's Exhibit  Photo  Xo.  3;  Complainant's  Ex- 
hibit Photo  No.  4 ;  Certificate  showing  public  record 
of  Bailey  Patent.     [825] 


[Endorsed]:  No.  2232.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Fred  Steb- 
ler,  Appellant,  vs.  Riverside  Heights  Orange  Grow- 
ers' Association,  a  Corporation,  and  George  D. 
Parker,  Appellees.  Transcript  of  Record.  Upon 
Appeal  from  the  United  States  District  Court  for 
the  Southern  District  of  California. 

Filed  December  30,  1912. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


No.  2232. 

United  States 

Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


Fred  Stebler, 

Complainant  and  Appellant, 

vs. 
Riverside  Heights  Orange  Grow- 
ers Association  and  George  D. 

Parker, 

Defendants  and  Appellees. 

APPELLANT'S  OPENING  BRIEF. 

This  is  an  appeal  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of  CaU- 
fornia,  Southern  Division,  dismissing  on  the  ground  of 
non-infringement  appellant's  bill  of  complaint. 

The  bill  of  complaint  is  based  upon  re-issue  letters 
patent  number  12,297,  granted  for  the  invention  of 
Robert  Strain.  The  invention  is  a  machine  for  grad- 
ing  or  separating  fruit  according  to  its  sizes. 

The  District  Court  decree  that  appellant  was  the  sole 
owner  of  the  letters  patent  in  suit  and  that  said  letters 
patent  were  good  and  valid  in  law  and  that  the  claims 
upon  which  the  suit  was  founded,  to-wit:  claims  one 
(I)  and  ten  (10)  thereof,  were  both  good  and  valid 
claims  and  that  Robert  Strain  was  the  original,  first 
and  true  inventor  thereof. 
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The  assignments  of  error,  therefore,  bring  before 
this  court  only  the  question  of  infringement  and  the 
first  and  last  claims  of  the  patent  are  the  only  ones 
involved. 

The  subject  matter  of  this  litigation  relates  to  ma- 
chines for  "grading"  fruit, — particularly  oranges, — and 
the  term  ''grading"  as  herein  used  refers  to  the  sep- 
aration of  the  oranges  in  accord  with  their  sizes  and 
has  nothing  whatever  to  do  with  questions  of  quality. 

In  order  to  secure  a  uniform  pack  of  the  oranges  in 
the  box  it  is  necessary  that  all  the  oranges  packed 
therein  should  be  as  near  the  same  size  as  possible.  If 
there  be  much  difference  in  size  an  uneven  pack  re- 
sults. Oranges,  being  customarily  sold  by  the  dozen, 
are  packed  in  boxes  containing  even  dozens,  thus  the 
sizes  run  96's,  144's,  196's,  etc.,  indicating  the  number 
of  oranges  packed  in  the  box. 

From  the  orchards  oranges  are  taken  to  the  packing 
house  as  they  are  cut  from  the  trees,  the  various  sizes 
being  commingled.  Oranges  are  seldom  true  spheres 
and  their  odd  shapes  render  difficult  exact  comparisons 
of  their  sizes.  Before  wrapping  in  paper  and  packing 
in  boxes  it  has  been  found  necessary  to  have  the  oranges 
assorted  according  to  sizes  and  the  evenness  of  the 
pack  being  dependent  upon  the  selection  of  oranges  of 
closely  corresponding  dimensions  rendered  it  essential 
that  the  selection  should  be  closely  predetermined.  As- 
sortment by  hand  was  too  slow  and  inaccurate. 

Prior  to  Mr.  Strain's  invention  two  machines  had 
been  utilized  for  this  purpose.  These  two  types  of 
devices  were  known  in  the  art  as  the  "rope"  grader, 
exemplified  in  patents  to  Woodward,  dated  January  12, 
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1892  [Transcript,  page  519],  and  Cerruti,  dated  Febru- 
ary 26,  1895  [Transcript,  page  535],  and  the  ''rope 
and  roller"  grader,  also  referred  to  as  the  "Ish"  or 
"California"  grader,  exemplified  in  the  patent  to  Ish, 
dated  August  25,  1891  [Transcript,  page  509].  As  we 
shall  see,  slight  modifications  were  made  in  the  device 
of  this  Ish  patent,  but  its  principle  of  operation  re- 
mained the  same  and  the  objections  to  it  remained  until 
Robert  Strain  produced  the  invention  here  in  issue. 
We  shall  also  see  that  Robert  Strain's  invention  dis- 
placed all  the  other  machines  and  was  immediately 
recognized  as  a  most  important  and  vital  improvement 
in  the  art. 

The  "Rope"  Grader. 
The  principle  of  this  device  is  best  illustrated  in  the 
patent  to  Cerruti,  and  is  most  readily  comprehended  by 
reference  to  Fig.  2  of  the  drawings  of  that  patent 
[Transcript,  page  536].  The  oranges  in  this  device 
were  delivered  upon  two  ropes  spaced  apart,  the  ropes 
supporting  or  holding  up  the  oranges.  These  ropes 
travel  lengthwise  of  the  machine,  being  supported  at 
suitable  intervals.  As  the  ropes  travelled  from  the  end 
of  the  machine,  where  the  oranges  were  delivered  onto 
the  ropes,  they  diverged,  thus  making  the  distance  be- 
tween the  ropes  progressively  greater  and  the  opening 
formed  between  the  ropes  was  thus  continuously  grow- 
ing larger.  As  the  ropes  carried  the  oranges  along, 
the  travel  of  one  rope  being  more  rapid  than  the  travel 
of  the  other,  the  oranges  were  turned  over  and  over 
on  the  ropes  and  whenever  the  distance  between  the 
two  ropes  was  equal  to  or  slightly  greater  than  the  size 


—  6  — 

of  the  oranges  presented  between  the  ropes,  the  oranges 
fell  through  off  the  ropes.  To  receive  the  oranges  bins 
were  arranged  beneath  these  traveling  ropes.  The 
difficulty  with  this  principle  of  machine  was  found  in 
the  inability  of  the  operator  to  place  the  bins  in  such 
relation  to  the  fruit  runway  formed  by  the  ropes  as  to 
secure  in  a  given  bin  only  oranges  of  approximately 
the  same  size.  As  the  ropes  were  constantly  diverging, 
the  size  of  the  opening  between  the  ropes  was  con- 
stantly increasing  and  it  was  difficult  to  predetermine 
the  position  of  the  bins.  A  good  many  machines  of 
this  type  were  used  prior  to  Robert  Strain's  invention, 
but  the  machines  were  only  partially  satisfactory.  They 
were  substantially  all  displaced  by  the  rope  and  roller 
grader  type. 

Thk  Ropi:  and  Roller  Grader. 

In  the  patent  to  Ish,  No.  458,422,  granted  August 
25,  1 89 1,  this  type  of  machine  is  illustrated.  The 
patent  shows  a  flat  belt  arranged  at  a  slight  inclination 
to  the  horizontal  and  a  stepped  or  graduated  roller  ar- 
ranged opposite  this  belt.  The  runway  thus  formed  by 
this  belt  and  roller  presented  graduated  openings 
through  which  the  oranges  could  be  delivered.  The 
oranges  were  delivered  to  that  end  of  the  machine 
where  the  roller  was  of  largest  diameter  and  con- 
sequently the  opening  between  the  belt  and  roller 
was  the  smallest.  The  belt  was  moved  in  a  straight 
line  horizontally  and  longitudinally  along  parallel 
with  the  roller,  one  side  of  the  oranges  resting  on 
allel  with  the  roller,  one  side  of  the  orange  resting  on 
the  belt,  and  the  other  side  of  the  orange  resting  on  the 
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roller,  the  point  of  contact  with  the  roller  depending 
upon  its  position  with  relation  to  the  belt.  If  the  roller 
projected  high  above  the  belt  then  the  point  of  contact 
would  be  below  the  center  of  the  roller  and  likewise  if 
the  roller  were  mounted  low  with  respect  to  the  belt  the 
point  of  contact  came  high  on  the  roller  or  above  its 
center.  This  was  simply  the  preference  of  the  builder 
or  user.  The  orange  being  carried  along  longitudinally 
of  the  roller  by  the  belt,  and  resting  on  the  roller,  which 
did  not  move  longitudinally,  caused  the  orange  to  be 
turned,  thus  presenting  between  the  belt  and  the  roller 
successive  portions  of  the  fruit  and  eventually  the 
smallest  diameter  of  the  orange.  When  the  smallest 
diameter  of  the  orange  was  slightly  less  than  the  open- 
ing between  the  belt  and  the  roller,  the  oranges  dropped 
through  there  between.  The  form  of  belt  shown  in  the 
Ish  patent  is  flat  but  in  the  machines  placed  on  the 
market  the  longitudinally  moving  belt  was  ordinarily  a 
round  belt  or  "rope,"  as  it  is  generally  known,  for 
short.  The  Ish  patent  shows  the  flat  belt  supported  in 
a  groove  [see  Fig.  4,  Transcript,  page  511],  "to  pre- 
vent the  belt  from  sagging  in  order  to  maintain  the 
graduated  opening  between  the  belt  and  graduated 
roller  uniform"  [specification,  lines  84-86;  Transcript, 
page  512].  When  the  "rope"  form  of  belt  was  used 
it  was  likewise  supported  in  a  groove  for  this  purpose, 
the  "rope"  and  "flat"  belts  being  full  equivalents  for 
this  purpose. 

This  rope  and  roller  grader  had  then  one  side  of  the 
gradeway  formed  of  a  traveling  belt  and  its  co-acting 
side  of  a  single  one-piece  roller.  The  roller  was  gradu- 
ated, /.  c,  viewing  the  roller  from  the  intake  end  of  the 
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machine  there  was  a  cylindrical  portion  of  a  large 
■diameter,  then  a  portion  of  the  roller  was  turned  down 
to  a  smaller  diameter,  and  progressively  there  were  as 
many  steps,  graduations  or  reductions  in  diameter  as 
it  was  desired  to  make  separations  as  to  size.  It  is  thus 
apparent  that  the  mere  adjustment  of  this  roller  toward 
or  from  the  longitudinally  moving  belt  would  simul- 
taneously and  correspondingly  vary  the  distance  be- 
tween the  belt  and  each  step  or  graduation  of  the  roller 
and  no  means  whatever  were  present  or  provided  by 
which  the  operator  could  control  one  grade  or  size  in- 
dependent of  the  adjacent  sizing  or  separating  aper- 
tures. 

With  the  machine  of  this  Ish  patent  the  relation  of 
the  various  sizes  to  each  other  was  fixed.  This  rela- 
tion was  predetermined  by  the  builder  of  the  machine 
and  the  operator  thereof  had  no  control  whatever  there- 
over. The  operator  could  vary  all  the  sizes  simultane- 
ously but  the  relation  of  the  sizes  to  each  other  re- 
mained constant  and  what  is  referred  to  as  very  "fine" 
grading  could  not  be  accomplished.  This  fault  in  the 
"Ish"  machine  is  the  impelling  reason  for  Mr.  Strain's 
invention. 

It  is  of  course  apparent  that  it  was  impractical  to 
make  a  long  grader  with  a  stepped  or  graduated  roller 
in  one  piece.  In  the  first  "Ish"  or  "California"  graders 
the  roller  was  about  eight  feet  long  and  contained  eight 
graduations  or  steps,  thus  making  the  length  of  each 
grading  surface  about  a  foot  long.  In  order  to  lengthen 
out  the  machine  and  lengthen  the  grade  surfaces  the 
**Ish"  or  "California"  graders  were  then  made  of  two 
or  more  rollers,  each  with  two  to  four  different  and 
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successively  smaller  steps  or  diameters,  each  successive 
roller,  however,  having  its  largest  step  or  diameter 
smaller  than  the  smallest  diameter  or  the  roller  next 
contiguous  thereto.  These  rollers  were  so  connected 
together  as  to  rotate  as  one  piece  or  one  roller  and  in 
effect  comprised  a  single  continuous  roller,  and  the 
fault  still  remained  embodied  in  the  machine  of  having 
the  difference  in  sizes  or  grades  predetermined  by  the 
manufacturer  and  set  with  respect  to  each  other  and 
not  changeable  or  adjustable  one  with  respect  to  the 
other  by  the  user  or  operator  of  the  machine. 

In  the  packing  of  oranges  for  shipment  the  fruit  is 
necessarily  selected  by  hand  as  to  quality  and  it  must 
after  being  separated  as  to  sizes  be  wrapped  in  paper 
wrappers  and  packed  by  hand  in  the  shipping  boxes. 
This  requires  the  employment  of  a  large  number  of 
packers  and  consequently  room  at  the  side  of  the  bins, 
into  which  the  fruit  is  delivered  by  the  grader,  for 
access  by  the  packers  to  the  fruit.  As  each  size  of  fruit 
is  handled  separately  it  is  evident  that  one  problem  is 
to  give  access  to  the  bins  receiving  the  separated  fruit 
and  where  the  fruit  runs  comparatively  uniform  in  size, 
as  often  happens,  to  distribute  the  packers  equally  to 
the  several  sizes  and  bins  results  in  the  loss  of  time  by 
the  packers  at  some  bins  and  the  overcrowding  of  others 
and  an  inability  to  handle  and  pack  certain  sizes  of  the 
fruit,  with  sufficient  rapidity  to  prevent  the  clogging 
of  the  machine. 

A  second  but  less  vital  objection  then  to  this  "Ish" 
or  "California"  grader  was  found  in  actual  practice  to 
exist  in  the  fact  that  it  was  impossible  to  vary  the  point 
of  delivery  of  a  given  grade.     For  example,  suppose 
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the  bin  to  which  the  second  size  of  oranges  deUvered 
from  the  machine  became  full  and  practically  none  of 
the  oranges  were  (in  the  given  orchard  run)  of  the 
third  or  next  succeeding  size.  The  third  bin  would 
remain  empty.  Still  it  was  impossible  with  such  ma- 
chine to  deliver  to  that  bin  the  second  size.  The  evi- 
dence shows  that  often  the  oranges  from  a  given 
orchard  run  to  three  or  four  sizes.  Although  the  old 
*Tsh"  or  "California"  graders  were  built  to  separate 
nine  or  ten  different  grades  or  sizes,  the  packers  at  the 
second  bin  were  unable  to  handle  the  second  size 
oranges  as  fast  as  they  came  from  the  machine  while 
the  packers  at  the  third  bin  were  idle,  it  being  of  course 
impossible  in  a  given  space  to  accommodate  more  than 
a  given  number  of  packers. 

There  had  been  many  other  attempts  made  from  time 
to  time  to  produce  a  fruit  grader  which  could  be  com- 
mercially utilized  but  none  of  them  were  found  practi- 
cal. The  record  shows  many  of  the  paper  conceptions 
of  inventors  to  produce  a  successful  device  for  this  pur- 
pose. No  witness  in  this  case  has  testified  that  any  of 
these  other  paper  conceptions  could  or  would  prove  suc- 
cessful or  practical  and  there  is  no  evidence  which  even 
tends  to  prove  a  single  attempt  bordering  on  a  success- 
ful use  of  any  of  them.  The  "rope"  and  the  "rope  and 
roller"  graders  were  the  only  practical  machines  prior 
to  Robert  Strain's  invention,  and  each  of  these  had  this 
inherent  objection  that  the  separations  as  to  size  were 
in  fixed  relation  to  each  other  and  the  operation  had  no 
control  over  each  size  individually. 

With  this  state  of  the  art  before  him,  Robert  Strain 
conceived  the  invention  in  issue.     He  was  the  foreman 
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of  the  E.  K.  Benchley  packing  house  at  Fullerton,  Cali- 
fornia, and  using-  an  "Ish"  or  *'CaHfornia"  grader. 

He  was  the  first  to  recognize  the  necessity  of  indi- 
vidual control  of  each  sizing  or  grading  aperture  and 
the  first  to  produce  a  practical  machine  which  enabled 
the  operator  to  regulate  at  will  each  grade  or  size  and 
this  was  the  distinguishing  characteristic  of  the  ma- 
chine produced  by  Mr.  Strain  and  the  vital  essence  of 
his  invention.  This  feature  has  been  found  to  be  the 
reason  for  the  Robert  Strain  invention  superceding  in 
use  both  the  "rope"  and  the  "rope  and  roller"  graders. 

The  distinguishing  feature  of  Mr.  Strain's  invention 
was  the  principle  of  using  to  form  the  grading  opening, 
an  independently  mounted  roller  for  each  sizing  or  dis- 
charging opening  and  mounting  each  roller  so  as  to  be 
independently  adjustable  to  and  from  the  longitudinally 
moving  belt,  thus  rendering  each  of  the  operative  por- 
tions of  the  machine  in  separating  as  to  size  independ- 
ent of  the  other  and  completely  within  the  control  of 
the  operator.  By  thus  enabling  the  operator  to  inde- 
pendently control  the  operative  portion  of  the  grader 
very  fine  or  accurate  separation  could  be  accomplished. 

No  practical  form  or  construction  of  machine  had 
ever  been  devised  prior  to  Robert  Strain's  invention  in 
which  each  individual  grading  or  sizing  opening  of  the 
machine  had  been  composed  of  a  belt  and  an  individual 
and  independently  adjustable  roller,  the  oranges  rest- 
ing upon  both  belt  and  roller  and  passing  along  if  of 
greater  size  than  this  grade  opening  and  passing 
through  if  of  the  size  of  the  grade  opening.  One  such 
grade  opening  does  not  make  a  complete  grader  or 
sizing  machine  but  it  does  make  up  a  complete  grading 
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element  and  it  very  distinctly  illustrates  the  basic  fea- 
ture of  Mr.  Strain's  invention.  The  several  grade  open- 
ings need  not  be  absolutely  contiguous  to  secure  the 
novel  result  secured  by  Mr.  Strain's  invention.  Each 
grading  member,  however,  must  have  its  grading  open- 
ing independently  regulable  or  adjustable  and  to  be  a 
practical  machine  these  grade  openings  must  be  ar- 
ranged end-to-end, — not  one  above  the  other  or  super- 
imposed. It  is,  however,  immaterial  whether  every  por- 
tion of  the  travel  of  the  orange  is  a  grading  opening 
if  such  grading  openings  be  sequential  along  the  line 
of  travel  of  the  fruit  and  the  fruit  be  supported  at  all 
times  during  such  travel.  Thus  from  the  grading  open- 
ing for  the  smallest  size  the  remaining  oranges  may, 
if  desired,  be  conducted  by  a  belt  and  co-operating  non- 
grading  surface  to  the  point  where  it  is  desired  to  pro- 
vide the  second  grading  opening  for  the  next  larger 
size  of  fruit.  This  intervening  space  would  not  alter 
the  principle  of  action  of  the  Strain  invention  or  ma- 
chine, nor  would  it  alter  the  means  employed  in  sep- 
arating according  to  sizes  nor  the  interrelation  of  the 
parts  forming  the  grading  openings. 

The  "nub"  of  the  Strain  invention  was  the  use  of  a 
separate  and  individual  roller  for  each  size  or  grade: 
the  object  was  to  give  individual  and  independent  con- 
trol to  the  operator  of  the  individual  grading  opening. 
In  Mr.  Strain's  machine  in  which  he  embodied  his  in- 
vention the  belt  (either  ''flat"  as  Ish  first  showed  and 
used  it,  or  the  round  or  "rope"  form  as  used  in  the 
later  "Ish"  or  "California"  graders),  formed  one  side 
of  this  individual  grading  opening  and  the  individual 
and  independently  adjustable  roller  the  other  side  of 
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this  grading  opening.  This  roller  was  adjustable 
toward  and  from  the  belt  to  vary  the  width  of  this 
grading  opening.  This,  we  repeat,  was  the  real  kernel 
of  Mr.  Strain's  invention  and  as  we  shall  see  this  kernel 
of  the  invention  is  appropriated  bodily  by  the  defend- 
ants and  for  that  reason  defendants  infringe. 

In  the  machine  Mr.  Strain  adopted  the  only  construc- 
tion which  is  practical  in  a  fruit  grader:  that  in  which 
the  fruit  is  supported  until  it  finds  its  sizing  opening 
and  is  not  subjected  to  a  series  of  bruisings  by  suc- 
cessive droppings  and  strikings  as  proposed  in  some  of 
the  paper  forms  of  the  prior  art.  To  be  practical  the 
machine  must  support  and  carry  along  the  fruit  until 
it  is  separated  according  to  its  size  and  then  discharged 
with  as  little  chance  for  bruising  as  possible. 

As  is  well  known,  the  patent  statutes  require  that  the 
inventor  in  making  application  for  patent  for  his  in- 
vention "shall  explain  the  principle  thereof,  and  the 
best  mode  he  has  contemplated  applying  that  principle." 
(R.  S.  U.  S.,  Sec.  4888.) 

It  was  not  the  intention  of  this  requirement  that  the 
inventor  be  limited  to  the  exact  construction  described 
in  such  application  or  shown  in  his  drawings  thereof 
but  such  showing  was  his  preferred  construction  and 
in  accordance  with  this  statute  in  his  application  for 
letters  patent  Mr.  Strain  set  forth  in  his  specification 
and  showed  in  his  drawings,  a  description  and  illustra- 
tion of  the  machine  as  he  preferred  to  construct  it  to 
embody  his  invention  in  what  he  considered  the  best 
form  thereof. 

He  showed  the  usual  belt  (a  "rope"  belt  being  indi- 
cated in  the  drawings),  supporting  its  entire  length  in 
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a  suitable  guiding  and  supporting  groove  to  prevent 
the  sagging  of  the  belt  or  its  displacement  sidewise  by 
the  weight  or  travel  of  the  fruit.  In  his  drawings  Mr. 
Strain  shows  this  guiding  and  supporting  groove  as  of 
such  form  to  correspond  with  the  shape  of  the  round 
or  "rope"  belt  shown  in  his  drawings  and  if  he  had 
desired  to  show  a  flat  belt  such  as  shown  in  the  Ish 
patent  he  might  have  shown  the  well  known  groove 
therefor,  such  groove  being  shown  in  the  Ish  patent. 
Mr.  Strain  showed  and  described  means  for  causing 
the  belt  to  travel  horizontally  the  length  of  the  ma- 
chine, this  being  the  only  practical  arrangement  then 
or  yet  known  to  the  fruit  grading  art.  This  belt  is  the 
carrying  means  on  which  the  oranges  rest  and  by  which 
they  are  carried  along  until  they  reach  the  grade  open- 
ing corresponding  to  their  size.  As  the  object  of  carry- 
ing the  fruit  along  could  not  be  accomplished  by  the 
belt  alone,  without  means  to  hold  the  oranges  thereon, 
and  as  it  was  necessary  to  turn  or  rotate  or  revolve  the 
oranges  as  they  were  carried  along  in  order  to  insure 
the  presentation  of  the  smallest  diameters  of  the  re- 
spective oranges  to  grading  openings,  another  surface 
of  some  kind  opposite  the  belt  was  necessary  against 
which  the  oranges  might  rest.  It  is  obvious  that  the 
grading  openings  might  be  arranged  one  right  after 
the  other  or  might  be  spaced  somewhat  apart.  As  Mr. 
Strain  preferred  to  make  all  portions  of  this  co-operat- 
ing surface  opposite  the  belt  adjustable  toward  and 
away  from  the  belt  and  to  divide  this  surface  up  into 
small  sections  each  independent  of  the  other,  he  de- 
scribed in  his  specification  and  showed  in  his  drawings 
a  series  of  rollers,  each  mounted  in  its  own  brackets  or 
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bearings  and  each  independently  adjustable  with  re- 
spect to  the  belt.  He  describes  and  shows  these  in- 
dividual rollers  as  arranged  in  longitudinal  extension 
or  end-to-end  to  correspond  with  the  horizontally  mov- 
ing belt.  By  thus  making  all  of  the  surface,  co-acting 
with  the  belt,  adjustable,  he  secured  the  maximum  con- 
trol thereof  by  the  operator  and  if  the  operator  desired 
to  close  any  portion  of  this  surface  close  enough  to  the 
belt  to  form  idle  or  non-grading  or  mere  carrying 
space,  he  could  do  so  with  the  same  effect  as  though 
Mr.  Strain  had  spaced  his  rollers  apart  by  said  means 
or  surfaces  arranged  in  fixed  relation  to  the  belt,  and 
when  so  positioned  would  perform  no  function  or  ef- 
fect in  the  machine  other  than  to  assist  and  co-operate 
with  the  belt  in  carrying  the  fruit  to  the  succeeding 
grading  opening. 

In  the  embodiment  of  his  invention  shown  in  the  re- 
issue patent  in  suit,  Mr.  Strain  showed  and  described 
means  for  rotating  the  sizing  or  grading  rollers.  This 
means  is  the  short  belts  L  and  they  are  so  arranged 
as  to  rotate  or  revolve  the  rollers  upwards  and  against 
the  tendency  of  gravity  to  impel  the  fruit  down  be- 
tween the  roller  and  belt.  This  rotation  lifts  the  fruit 
and  gives  the  maximum  protection  against  tendency  to 
pinch  between  roller  and  belt.  It  is  not  essential  to 
positively  rotate  the  rollers  by  mechanical  driving 
means,  although  experience  has  shown  it  is  necessary 
that  one  side  of  the  grading  opening  be  in  a  freely 
rotating  form. 

It  is  not  claimed  that  there  was  any  novelty  per  se 
in  any  one  of  the  mechanical  devices  utilized  by  Mr. 
Strain.     His  invention  resided  broadly  in  the  use  of  the 
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individual  rollers,  each  mounted  independently  of  the 
other,  and  each  separately  and  independently  adjustable 
toward  and  away  from  the  carrier  belt.  This  was  the 
inventive  idea  conceived  and  produced  by  Mr.  Strain 
and  he  was  the  first  to  produce  a  fruit  grader  in  which 
the  successive  grading  openings  were  independently 
adjustable  to  give  the  operator  absolute  control  of  the 
size  of  each  grading  opening  without  effecting  the  next 
succeeding  or  next  preceding  grade  or  size. 

As  the  court  below  found  against  appellant  solely  on 
the  ground  of  non-infringement,  appellant  will  first 
compare  the  machines  made  and  used  by  defendants 
with  the  Strain  invention. 

In  defendants'  machines  the  conveying  and  support- 
ing belt  is  of  the  "flat"  type.  Its  function,  however,  is 
identically  the  same  as  the  function  of  the  ''rope"  belt 
illustrated  in  the  drawings  of  the  patent  in  suit,  and  it 
performs  its  function  in  identically  tlie  same  manner. 
In  both  instances  the  function  of  tlie  belt  is  two-fold, — 
to  support  one  side  of  the  fruit  and  to  positively  carry 
the  fruit  along  through  the  machine. 

In  defendants'  machine  the  functions  of  the  rollers 
are  identical  and  while  the  mechanical  form  of  the  sup- 
porting and  adjusting  brackets  differs  in  detail,  yet  the 
result  sought  and  accomplished  is  identical  and  it  is 
performed  in  identically  the  same  manner.  In  defend- 
ants' machines  the  oranges  rest  on  the  belt,  which  is 
inclined  slightly  toward  the  rollers,  and  as  the  belt 
moves  longitudinally  of  the  machine  the  oranges  are 
carried  along  one  side  resting  on  the  belt  and  the  other 
contacting  with  the  rollers,  if  the  space  between  the 
belt  and  given  rollers  is  smaller  than  the  diameter  of 
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the  orange.  The  rolHng  contact  of  the  oranges  on  the 
rollers  cause  the  rollers  to  rotate  upward  and  away 
from  the  belt  in  the  same  direction  and  manner  as  in 
the  machine  shown  in  the  patent  in  suit.  The  space 
between  the  belt  and  the  roller  determines  the  size  of 
orange  discharged  by  or  through  any  given  grading 
or  sizing  opening  formed  by  such  belt  and  roller.  Each 
roller  is  individual  and  it  is  mounted  independently  of 
each  of  the  other  rollers  and  it  is  adjustable  toward  and 
away  from  the  belt  without  affecting  the  adjustment  of 
any  other  roller. 

A  difference  between  the  machine  shown  in  the  draw- 
ings of  the  patent  in  suit  and  defendants'  machine  is 
the  difference  in  the  position  of  the  rollers  with  respect 
to  the  belt,  the  rollers  being  positioned  higher  up  with 
respect  to  the  belt  than  as  shown  in  the  drawings  of 
the  patent  in  suit,  but  this  difference  is  one  which, 
while  it  attracts  the  eye,  in  substance  makes  no  altera- 
tion whatever  in  the  idea  or  means  utilized,  or  in 
operation  of  the  machine,  or  in  the  co-operation  of  the 
belt  and  rollers,  or  in  the  principles  of  co-operation  of 
the  parts.  They  operate  in  identically  the  same  way 
and  are  the  same  thing.  The  fruit  rests  on  belt  and 
roller  in  both  instances  in  the  same  manner  and  for  the 
same  purpose  and  passes  between  the  roller  and  belt 
when  the  opening  is  of  sufficient  size  to  permit  such 
passage.  Gravity  is  the  impelling  force  in  each  in- 
stance to  cause  the  fruit  to  pass  out  between  the  belt 
and  roller.  In  each  machine  each  grading  opening  is 
composed  of  a  belt  on  one  side  and  a  roller  or  rotating 
surface  on  the  other  and  each  roller  is  an  individual 
roller  and  mounted  independently  of  the  other  rollers 


—18— 

and  adjustable  toward  and  away  from  the  belt  to  vary 
at  the  will  of  the  operating-  of  the  grading  opening 
formed  thereby  without  affecting  another  grading 
opening. 

It  is  clear  that  in  defendants'  machines  the  same 
result  is  sought  and  accomplished  as  in  the  Strain  in- 
vention and  that  the  idea  of  means  for  accomplishing 
such  result  has  not  been  changed.  The  grading  open- 
insfs  are  formed  of  the  same  elements.  These  elements 
are  the  same.  And  the  manner  of  their  co-operation 
is  identical.  The  roller  is  an  individual  roller  and  it  is 
mounted  adjustable  toward  and  away  from  the  belt  and 
such  adjustment  is  not  dependent  upon  any  coincident 
adjustment  of  any  other  grading  opening  or  member. 

As  said  by  the  court  in  Moore  Carving  Machine  Co. 

V.  Lucas  Machine  Company  (200  Fed.  yy,  79)  : 

"The  patentee's  conception  was  to  put  the  head- 
piece within  the  belt,  pressing  it  down  upon  the 
belt,  to  achieve  the  desired  result,  and  this  con- 
ception was  by  him  for  the  first  time  embodied  in 
a  practical  machine." 

As  said  by  this  court  in  Norton  v.  Jensen  (49  Fed. 

859,  866) : 

'Tt  is  well  settled  that  a  copy  of  the  principle 
or  mode  of  operation  described  in  the  prior  patent 
is  an  infringement  of  it.  If  the  patentee's  ideas 
are  found  in  the  construction  and  arrangement  of 
the  subsequent  device,  no  matter  what  may  be  its 
form,  shape,  or  appearance,  the  parties  making  or 
using  it  are  deem^  appropriators  of  the  patented 
invention,  and  are  infringers.  An  infringement 
takes  place  whenever  a  party  avails  himself  of  the 
invention  of  the  patentee  without  such  a  variation 
as  constitutes  a  new  discovery." 
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Judge  Nelson  in  Blanchard  v.  Beers  (2  Blatch.  416) 

said  that: 

"The  sure  test,  and  one  the  jury  should  be 
guided  by  in  all  cases  of  this  kind,  is  whether  or 
not  the  defendant's  machine,  whatever  may  be  its 
form  or  mechanical  construction,  has  incorporated 
within  it  the  principle,  or  the  combination,  or  the 
novel  ideas  which  constitute  the  improvement  to 
be  found  in  the  plaintiff's  machine." 

The  same  learned  judge  in  Tat  ham  v.  Le  Roy   (2 

Blatchf.  486)  said: 

"Formal  changes  are  nothing, — mere  mechani- 
cal changes  are  nothing;  all  these  may  be  made 
outside  of  the  description  to  be  found  in  the  patent, 
and  yet  the  machine,  after  it  has  been  thus  changed 
in  its  construction,  is  still  the  machine  of  the  pat- 
entee, because  it  contains  his  invention,  the  fruits 
of  his  mind,  and  embodies  the  discovery  which  he 
has  brought  into  existence  and  put  into  practical 
operation." 

The  Circuit  Court  of  Appeals  for  the  7th  Circuit,  in 

Jde  V.  Trorlicht  etc.  Co.  (115  Fed.  137),  has  said: 

"Mere  changes  in  the  form  of  a  device,  or  of 
some  of  the  mechanical  elements  of  a  combination, 
will  not  avoid  infringement,  where  the  principle 
or  mode  of  operation  of  the  invention  is  adopted, 
except  in  those  rare  cases  in  which  the  form  of  the 
improvement,  or  of  the  element  changed  is  the  dis- 
tinguishing character  of  the  invention." 

The  Circuit  Court  of  Appeals  for  the  8th  Circuit,  in 

Lourie  Implement  Co.  v.  Lenharf  (130  Fed.  122),  says: 

"One  may  not  escape  infringement  by  adding  or 
subtracting  from  a  patented  device,  by  changing 
its  form,  or  by  making  it  more  or  less  efficient, 
while  he  retains  its  principle  and  mode  of  opera- 
tion, and  attains  its  result  by  the  use  of  the  same 
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or  equivalent  mechanical  means.  (Walker  on 
Patents,  347,  348;  Sewell  v.  Jones,  91  U.  S.  171, 
183;  Coupe  V.  Weatherhead,   16  Fed.  673,  675.)" 

The  fact  that  it  is  the  policy  of  the  law  and  the  spirit 
of  the  courts  to  construe  patents  so  as  to  fully  cover 
the  real  invention  produced  by  an  inventor,  and  to  give 
patent  claims  such  an  interpretation  as  to  give  the 
patentee  a  monopoly  over  what  the  inventor  has  actually 
produced,  is  fully  and  comprehensively  set  forth  in  the 
decisions  of  the  Supreme  Court  of  the  United  States  m 
Hobbs  V.  Beach,  180  U.  S.  383,  and  Paper  Bag  Co.  v. 
Bag  Co.,  210  U.  S.  405. 

As  said  in  Eck  v.  Kutz,  152  Fed.  758: 

"The  question  is  whether  the  inventive  idea  ex- 
pressed in  tlie  patent  has  been  appropriated;  and, 
if  it  has,  infringement  has  been  made  out. 

"But  with  all  this  the  operation  is  essentially 
unchanged,  not  only  the  whole,  but  of  each  part: 
and  this  is  the  signihcant  thing." 

In  C lough  V.  Gilbert  S'  Barker  Manufacturing  Co. 

(106  U.  S.  166),  Mr.  Justice  Blatchford  says: 

"The  combination  of  the  first  claim  of  the 
Clough  patent  bemg  new,  and,  consequently,  there 
never  having  been  any  valve  arrangement  applied 
to  regulate  the  flow  of  gas  in  such  a  combination, 
the  premises  on  which  the  decision  of  the  court 
below  proceeded  fail.  Clough  is  entitled  to  the 
benefit  of  the  doctrine  of  equivalents  as  applied  to 
the  combination  of  the  burner,  surrounding-tube, 
and  regulating-tube,  covered  by  the  second  claim 
of  his  patent.  The  regulation  in  the  defendant's 
burners  w^as  by  a  tubular  valve  on  the  outside  of 
the  perforation  instead  of  on  the  inside,  and  per- 
forming its  work  by  being  screwed  up  or  down, 
as  in  Clough's.     Although  in  the  Clough  structure 
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the  burner  and  surrounding-tube  revolve  together 
in  adjusting  their  position  in  reference  to  that  of 
the  tubular  valve,  so  as  to  let  in  or  turn  off  the 
supply  of  gas  through  the  perforations,  and  al- 
though in  the  Clough  structure  the  flame  revolves 
by  the  revolution  of  the  burner,  and  although  in 
the  defendant's  burners  the  revolution  of  the  sur- 
rounding-tube regulated  the  supply  of  gas  through 
such  perforation,  and  neither  the  burner  nor  the 
flame  revolved,  the  defendant's  valve  arrangement 
must  be  held  to  have  been  an  equivalent  for  that 
of  Clough  to  the  full  extent  to  which  that  of 
Clough  goes,  involving,  perhaps,  patentable  im- 
provements, but  still  tributary  or  subject  to  the 
patent  of  Clough.  It  is  true  that  that  patent  de- 
scribes the  tubular  valve  as  being  inside  of  the 
burner-tube.  But  Clough  was  the  first  person  who 
applied  a  valve  regulation  of  any  kind  to  the  com- 
bination to  which  he  applied  it,  and  the  first  person 
who  made  such  combination,  and  he  is  entitled, 
under  decisions  heretofore  made  by  this  court,  to 
hold  as  infringements  all  valve  regulations,  ap- 
plied to  such  a  combination,  which  perform  the 
same  office  in  substantially  the  same  way  as,  and 
were  known  equivalents  for,  his  form  of  valve 
regulation.  The  record  shows  that  prior  to  the 
existence  of  the  appellant's  burner  it  was  common 
in  gas  burners  to  check  the  flow  of  gas  out  of  the 
burner  by  applying  an  obstruction  operated  by  a 
screw  indifferently  outside  or  inside  of  the  burner. 
It  follows  from  these  considerations,  that  the  de- 
fendants infringed  the  second  claim  of  the  Clough 
patent." 

The   Court  of  Appeals   for   the   Eighth   Circuit,   in 

Lewis  Blind  Sivitch  Co.  v.  Premium  Mfg.  Co.    (163 

Fed.  950),  says: 

"A  patent  for  an  invention,  which  is  neither 
primary  nor  a  slight  improvement  on  the  prior 
art,  but  possesses  substantial  patentable  novelty, 
covers  a  reasonable  range  of  equivalents. 
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"In  interpreting  the  claims  of  a  patent,  proper 
regard  should  be  had  to  the  natural  import  of  the 
terms  in  question,  the  context  and  the  specifica- 
tion. 

"The  question  of  infringement  turns  upon  the 
character  of  Lewis'  invention.  We  regard  it  as 
neither  primary  nor  a  slight  improvement  on  the 
prior  art,  but  as  possessing  enough  of  patentable 
novelty  to  command  a  reasonable  range  of  equiva- 
lents. The  defendants'  machine  embodies  every 
element  or  its  equivalent,  of  the  claims  which  we 
sustain,  and  accomplishes  substantially  the  same 
result  in  substantially  the  same  way." 

In  Brown  Bag-Filling  Mack.   Co.  v.  Drohen   (140 
Fed.  97,  100)  it  is  said: 

"The  Cummings  patent  in  suit,  in  my  opinion, 
is  for  a  new  machine  or  combination  which  pro- 
duces a  new  and  useful  result,  entitling  the  pat- 
entee to  invoke  the  doctrine  of  equivalents.  The 
claims  secured  by  the  patentee  are  such  that  in  the 
determination  of  the  question  of  infringement  by 
defendant's  apparatus  the  forms  and  dissimilarities 
of  construction  are  not  controlling.  As  was  stated 
in  Kinloch  Tel.  Co.  v.  Western  Electric  Co.,  113 
Fed.  652,  5  C.  C.  A.  362 : 

"  'The  similarities  and  differences  of  machines 
and  combinations  are  to  be  determined  by  the 
offices  or  functions  which  they  perform,  by  the 
principles  on  which  they  are  constructed,  and  by 
the  modes  which  are  used  in  their  operation.  A 
device  which  is  constructed  on  the  same  principle, 
which  has  the  same  mode  of  operation,  and  which 
accomplishes  the  same  result  as  another  by  the 
same  or  by  equivalent  mechanical  means,  is  the 
same  device,  and  a  claim  in  a  patent  of  one  such 
device  claims  and  secures  the  other.'  Citing  Ma- 
chine Co.  v.  Murphy,  97  U.  S.  120,  125,  24  L.  Ed. 

935." 
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The  Supreme  Court  of  the  United  States  has  repeat- 
edly held  that  a  charge  of  infringement  may  be  made 
out  though  the  letter  of  the  claims  is  avoided. 

Machine  Co.  v.  Murphy,  97  U.  S.  120; 

Ives  V.  Hamilton,  92  U.  S.  426-431; 

Morey  v.  Lock-wood,  8  Wall.  230; 

Elizabeth  v.  Pavement  Co.,  97  U.  S.  126-137; 

Sessions  v.  Rouiadaka,  145  U.  S.  29; 

Hoyt  V.  Home,  145  U.  S.  302. 

In  the  specification  of  the  patent  in  suit  [Transcript, 

page  166,  lines  13-16],  Mr.  Strain  says: 

*'By  having  short  grade-rollers  separately  adjustable 
very  fine  grading  may  be  done  and  more  than  one  roller 
may  be  adjusted  to  the  same  grade,  if  desired." 

This  extract  is  to  be  read  in  connection  with  the 

whole  specification  and  particularly  having  in  mind  Mr. 

Strain's  previous  statement  [page  165,  line  64]  : 

''Below  the  grade-rollers  are  as  many  bins  as  there 
are  grade-rollers,  which  are  adapted  to  hold  the  fruit 
which  will  pass  between  the  grade-roller  and  the  belt." 

These  extracts  show  conclusively  that  Mr.  Strain  did 
not  intend  to  limit  himself  to  one  grade-roller  for  each 
size  of  fruit,  but  may  provide  a  multiplicity  of  grade- 
rollers  and  bins. 

In  the  defendants'  machine  every  alternate  roller  of 
Mr.  Strain's  "short  rolls"  has  been  removed  and  the 
intervening  space  filled  with  a  stick  or  arm  along  which 
the  fruit  travels,  being  supported  and  moved  along  on 
one  side  by  the  belt  and  supported  on  the  other  by  this 
stick  or  arm.  A^o  grading  or  sizing  of  the  fruit  is  ac- 
complished at  the  points  where  these  sticks  or  arms 
are  positioned  and  the  result  is  to  lengthen   out   the 
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machine  but  not  to  change  in  any  manner  the  function 
or  mode  of  operation  of  the  grading  openings  thus 
formed  by  the  belt  and  respective  rollers,  which  still 
co-operate  together  and  are  adjusted  in  the  same  man- 
ner and  for  the  same  purpose  as  in  Mr.  Strain's  in- 
vention. 

In  defendants'  machines  these  intervening  arms  have 
been  made  telescopic  so  that  each  roller  may  be  moved 
longitudinally  of  the  machine,  varying  the  point  at 
which  separation  of  a  given  grade  or  size  may  be  made. 
This  longitudinal  movement  of  the  separate  rollers  is 
an  added  feature  and  forms  the  subject  matter  of  the 
Parker  patent  granted  to  the  defendant  George  D. 
Parker  long  subsequent  to  Mr.  Strain's  invention  and 
after  Mr.  Parker  had  for  years  been  familiar  with  the 
machines  in  general  use  involving  the  Strain  invention. 
The  granting  of  a  patent  to  Mr.  Parker  upon  this 
longitudinal  adjustment  of  the  rollers  does  not  grant 
to  him  any  right  to  use  the  Strain  invention  without 
the  consent  of  the  owner  of  the  Strain  patent.  Nor  is 
the  grant  of  this  Parker  patent  any  evidence  of  de- 
fendants' machine  not  infringing  the  Strain  patent. 
The  Parker  patent  simply  secures  to  Mr.  Parker  the 
exclusive  right  to  utilize  this  longitudinal  movement  of 
the  rollers  to  and  from  given  positions  and  the  conse- 
quent lengthening  out  of  the  machine.  This  is  an 
added  function  and  improvement  and  does  not  change 
or  alter  the  fact  that  such  a  machine  embodies  in  it  the 
inventive  idea  produced  by  Mr.  Strain  and  embodied 
in  the  patent  in  suit  The  grant  of  the  Parker  patent 
does  not  show  that  the  Commissioner  of  Patents  has 
ever  considered  the  question  of  such  infringement. 


Where  the  defendant  accomplishes  the  same  function 
by  substantially  the  same  means  as  the  patentee,  the 
fact  that  such  means  performs  an  additional  function 
does  not  avoid  the  infringement. 

Powell  V.  Leicester  Mills  Co.,  io8  Fed.  386,  47 

C.  C.  A.  416; 
Morrison  v.  Sonn,  iii  Fed.  172; 
Letson  v.  Alaska  Packers'  Ass'n,  130  Fed.  129; 
American   Can   Co.  v.  Hickniot  Co.,   142   Fed. 

141,  146; 
Columbia  Wire  Co.  v.  Kokomo  Co.,   143   Fed. 

116; 
Compto graph  Co.  v.  Mechanical  Acc't  Co.,  145 

Fed.  331,  337; 
Corrington  v.   Westinghouse  Co.,  173  Fed.  69, 
81. 

Even  though  the  structure  of  the  defendant  contains 
patentable  improvements  over  the  structure  of  com- 
plainant's patent,  if  the  defendant  in  making  those  im- 
provements has  taken  and  used  the  invention  covered 
by  complainant's  patent,  he  is  guilty  of  infringement. 
Weston  Blec.  Inst.  Co.  v.  Whitney  Co.,  131  Fed. 
28a 

The  existence  of  a  patent  under  which  an  alleged 
infringer  is  operating  is  no  protection,  if  he  invades 
the  terms  of  the  one  in  suit,  even  though  he  may  im- 
prove on  it.  Mere  improvement  even  to  the  extent  of 
patentable  novelty  involving  invention  does  not  protect 
against  the  charge  of  infringement. 

Diamond  Match  Co.  v.  Ruby  Match  Co.,   127 

Fed.  341 ; 
Benjamin  Elec.  Co.  v.  Dale  Co.,  158  Fed.  617; 
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O'Leary  v.  Utica  &  Mohawk  Co.,  139  Fed.  330; 
L.  J.  Midler  Co.  v.  Groeschel,  166  Fed.  917; 
Miller  v.   Walker  Pat.  Piv.  Bin  Co.,   139  Fed. 
134- 

The  Circuit  Court  of  Appeals  for  the  Sixth  Circuit, 
in  Herman  v.  Youngstown  Car  Mfg.  Co.,  191  Fed.  579, 
considers  this  question  fully,  saying: 

"Defendant's  device  is  manufactured  under  pat- 
ent No.  765,406,  issued  July  19th,  1904,  to  J.  H. 
Wagenhorst,  and  the  court  below  gave  to  this  fact 
some  force  in  reaching  his  conclusion  that  the  de- 
vice did  not  infringe.  We  think  that  the  granting 
of  the  later  patent  and  defendant's  conformity 
thereto  are  not  of  importance  in  this  case  on  the 
infringement  issue.  There  are  expressions  in  some 
of  the  reported  cases  implying  that  by  later  pat- 
ents the  government  has  granted  a  right  to  make 
and  use  the  article  so  patented,  and  that  such 
grant  is  inconsistent  with  any  construction  of  the 
earlier  patent  which  would  forbid  the  manufacture 
of  the  later  structure.  Such  impHcation  rests  on  a 
fundamental  error.  A  patent  is  not  the  grant  of 
a  right  to  make  or  use  or  sell.  It  does  not,  di- 
rectly or  indirectly,  imply  any  such  right.  It 
grants  only  the  right  to  exclude  others.  The  sup- 
position that  a  right  to  make  is  created  by  the 
patent  grant  is  obviously  inconsistent  with  the 
established  distinctions  between  generic  and  spe- 
cific patents,  and  with  the  well-known  fact  that  a 
very  considerable  portion  of  the  patents  granted 
are  in  a  field  covered  by  a  former  relatively  generic 
or  basic  patent,  are  tributary  to  such  earlier  patent, 
and  cannot  be  practiced  unless  by  license  there- 
under. 

"Another  reason  sometimes  advanced  for  sup- 
posing that  the  structure  of  the  second  does  not 
infringe  the  claim  of  the  first  patent  is  that  the 
Patent  Office  has  declared  that  a  patentable  dif- 
ference exists.     The  premise  is  sound,  but  not  the 
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conclusion.  In  examining  the  second  application, 
the  Patent  Office  has  no  concern  with  the  scope 
of  the  claim  of  the  first,  and  does  not  and  must 
not  pay  any  attention  thereto.  It  is  concerned 
only  with  the  early  disclose  by  the  specification 
and  drawings.  Patentable  difference  does  not  of 
itself  tend  to  negative  infringement.  It  may  be 
as  well  based  upon  infringement,  plus  improve- 
ment;  and  improvement  may  lie  in  addition,  sini- 
plifcation,  or  variance." 

As  said  by  the  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit,  in  Cimiotti  Unhairing  Co.  v.  American  Co., 

115  Fed.  504: 

"The  mere  fact  that  there  is  an  addition,  or  the 
mere  fact  that  there  is  an  omission,  does  not  enable 
you  to  take  tJie  substance  of  the  plaintiff's  patent. 
The  question  is  not  ivliether  the  addition  is  ma- 
terial, or  zvhether  the  omission  is  material,  but 
whether  zvhat  has  been  tal^en  is  the  substance  of 
the  invention." 

See  also: 

Long  V.  Noye  Mfg.  Co.,  192  Fed.  570. 

The  substance  of  the  Strain  invention,  as  we  have 
heretofore  pointed  out,  was  the  formation  of  the  grad- 
ing openings  of  a  co-operating  longitudinally  moving 
carrying  belt  and  an  individual  roller  mounted  inde- 
pendent of  the  other  rollers  and  separately  and  inde- 
pendently adjustable  toward  and  from  the  belt  to  regu- 
late the  size  of  the  grading  opening,  thus  giving  the 
operator  individual  or  independent  control  of  each 
grading  opening.  This  was  the  novelty  of  the  Strain 
invention  and  this  has  been  appropriated  bodily  in  the 
defendants'  machines. 

The  interposition  between  respective  grading  open- 
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ings  of  a  non-grading  space  formed  by  fixed  means, 
such  as  telescopic  arms,  has  served  to  lengthen  out  the 
machine  and  permit  an  added  adjustment  to  the  grad- 
ing openings,  i.  e.,  the  point  of  delivery  may  be  ad- 
justed with  respect  to  the  longitudinal  extension  of  the 
belt,  hut  the  principle  of  the  individual  rollers  inde- 
pendently inounted  and  independently  adjustable  with 
respect  to  the  belt  and  for  the  same  purpose  as  in  the 
Strain  invention  remains  identical.  It  is  definitely 
ascertained,  therefore,  that  the  defendants'  machine 
have  not  altered  the  function  of  the  individual  rollers, 
their  independent  mounting  or  their  independent  ad- 
justment, or  their  relation  to  the  belt  in  forming  the 
grading  opening  or  in  separating  the  fruit  as  to  sizes. 
It  is  immaterial  then  whether  the  added  longitudinal 
adjustment  of  the  rollers  in  their  supporting  brackets 
is  an  improvement  or  a  mere  colorable  variance  of  the 
means  for  accomplishing  another  purpose. 

A  slight  variation  existing  between  the  defendants' 
machines  and  the  machine  shown  and  described  in  the 
patent  in  suit  resides  in  the  omission  of  positive  driving 
means  for  rotating  the  individual  rollers.  Mr.  Strain 
has  shown  his  rollers  positively  driven  by  belts  and  such 
positively  driving  the  rolls  has  been  made  an  element 
of  all  the  claims  of  the  re-issue  patent  except  claims  one 
(i)  and  ten  (lo),  the  only  ones  in  controversy  in  this 
litigation. 

To  limit  either  claim  i  or  claim  lo  to  the  means  for 
positively  rotating  the  rollers  is  to  make  such  claims 
practically  identical  and  of  the  same  force,  efifect  and 
scope  as  other  claims  in  the  re-issue  patent  and  the 
fact  that  no  mention  is  made  in  either  of  these  claims 
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shows  the  intention  not  to  Umit  them  to  such  driving 
or  rotating  means.  This  is  particularly  emphasized 
by  the  inclusion  of  such  means  in  the  other  claims 
wherein  they  are  definitely  called  for  by  the  term 
"means  to  revolve  each  of  said  rollers,  etc."  in  claim 
3,  and  "means  for  driving  the  rolls,"  claims  4,  5,  6,  7, 
8  and  9.  In  fact  the  reason  for  not  including  others 
of  the  claims  as  infringed  by  defendants'  machines  is 
solely  because  of  the  limitation  thereof  to  such  "means 
for  driving  the  rolls." 

The  defendants'  machines  embody  and  utilize  rotat- 
ing rollers  to  form  the  grading  openings.  Rotation  of 
these  rollers  is  caused  by  the  oranges  being  propelled 
along  by  the  belt,  the  position  of  the  belt  being  slight 
under  the  horizontal  axis  of  the  roller  the  fruit  is  car- 
ried along  by  the  belt  as  an  upward  movement  against 
the  surface  of  the  roller  causing  it  to  revolve. 

Removal  of  the  driving  behs  of  the  Strain  machine 
demonstrates  that  the  action  is  the  same,  the  rollers 
rotating  under  the  advancing  action  of  the  fruit  in  the 
same  manner  and  direction  as  where  the  driving  belts 
are  used,  the  difference  being  merely  one  of  degree. 
The  testimony  of  the  witnesses  on  this  point  is  definite 
and  certain. 

Mr.  Stebler,  the  complainant  and  appellant,  testifies 
in  this  regard : 

'T  have  visited  quite  a  number  of  packing  houses 
using  my  independent  roller  sizers  and  endeavored  to 
demonstrate  by  actual  experiment  to  my  own  satisfac- 
tion whether  or  not  it  is  a  fact  that  the  positive  driv- 
ing of  these  rollers  was  necessary  in  order  for  the 
machine  to  perform  its  function  and  in  no  case  have 
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I  been  able  to  find  where  the  discarding  of  the  belt 
from  any  one  of  these  rollers  seemed  to  make  any  ma- 
terial difference  in  the  operation  of  grading-  fruit  on 
this  machine,  either  as  to  the  sizing  of  fruit  or  the 
general  operation  of  the  machine.  In  no  case  have  I 
been  able  to  find  where  the  machine  would  choke  up 
from  the  non-driving  of  these  rollers,  but  on  the  other 
hand  I  did  find  that  on  the  removal  of  the  belt  from 
any  one  of  these  rollers,  the  roller  would  continue  to 
rotate  when  the  fruit  w^as  run  over  it  through  the  ac- 
tion of  the  fruit  itself  and  thus  enable  the  machine  to 
perform  its  function  which  it  is  intended  to  perform  in 
grading  fruit. 

Q.  6.  You  have  used  in  your  last  answer  the  term 
'choke  up.'    What  do  you  mean  by  that  term? 

A.  By  this  I  mean,  as  I  suppose  Air.  Parker  meant, 
that  there  was  no  choking  or  crowding  on  the  grade- 
way  and  that  the  fruit  w^ould  carry  on  by  this  non- 
driven  roller  through  the  action  of  the  solid  belt  or  rope. 

Q.  7.  ^Machines  in  what  packing  houses  did  you 
examine  ? 

A.  I  examined  machines  in  the  packing  house  of 
the  Mountain  View  Orange  and  Lemon  Growers'  Asso- 
ciation, at  Upland,  and  the  Stew^art  Citrus  Association 
at  Upland,  and  the  packing  house  of  the  Upland  Citrus 
Association,  where  I  believe  Mr.  Parker  testified  he  got 
negative  results,  and  the  packing  house  of  the  Arling- 
ton Heights  Fruit  Company  at  Prenda. 

Q.  8.     Where  is  Prenda? 

A.  It  is  about  three  miles  from  the  city  of  River- 
side in  Riverside  county. 

Q.  9.  In  this  last  packing  house,  w^ere  they  engaged 
in  commercially  packing  oranges  at  the  time? 

A.     Yes,  sir. 

Q.  10.  \\'hat  did  you  do  in  order  to  demonstrate 
the  commercial  practicability  of  the  individual  adjust- 
able independent  roller  grader  of  the  patent  in  suit 
without  the  use  of  means  for  mechanically  turning  or 
rotating  the  rollers,  in  this  last  packing  house? 

A.  I  simply  removed  the  small  driving  belt  from 
the  pulley  on  the  driving  shaft  and  also  removed  from 
this  belt  the  automatic  weight  tightener  so  that  while 
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the  belt  itself  was  in  contact  with  the  roller,  it  was 
slack  and  free  from  the  driving  shaft,  thus  permitting 
the  roller  to  freely  rotate  from  the  slight  action  of  the 
fruit  against  it  as  it  passed  over  the  grade-way. 

Q.  II.  In  this  particular  packing  house  what  roll- 
ers in  position  along  the  grade-way  did  you  so  try  in 
the  commercial  grading  of  oranges? 

A.  It  was  about  the  second  or  third  roller  from  the 
free  end,  that  is  the  end  from  which  the  fruit  is  fed 
into  the  machine. 

Q.   12.     Who  was  present  during  such  trial? 

A.  Yourself,  Mr.  Arthur  P.  Knight,  who  has  pre- 
viously testified  in  this  case,  also  a  Mr.  Whiffin,  the 
packing  house  manager. 

Q.  13.  To  what  extent  did  such  roller  with  the  belt 
removed  rotate  during  the  commercial  use  of  such  ma- 
chine? 

A.  Why  it  rotated  continuously  when  the  fruit  was 
in  contact  with  it.  It  would  only  stop  when  the  fruit 
was  not  in  contact  with  it. 

Q.  14.  Did  you  see  any  difference  in  the  rate  of 
rotation  with  or  without  the  belt? 

A.  Almost  the  same  as  when  it  was  positively 
driven. 

Q.  15.  And  at  Uplands,  what  roller  in  the  length 
of  the  run-way  did  you  try  without  the  belt  thereon? 

A.  Well,  at  the  Mountain  View  house  I  think  it 
was  the  second  or  third  roller  from  the  feed  end  of  the 
grade-way  and  at  the  Upland  Citrus  Association  it  was 
about  the  third  or  fourth  roller  from  the  entrance  to 
the  grade-way  and  at  the  Stewart  house  we  tried  roll- 
ers at  both  ends  of  the  machine. 

Q.  16.  What  was  the  object  of  trying  different 
rollers  on  these  different  machines? 

A.  Merely  to  determine  the  proportionate  rate  oi 
rotntion. 

Q.  17.  Did  it  make  any  difference  in  the  various 
operations  of  the  machine  which  ones  of  the  rollers 
were  mechanically  driven? 

A.     We  could  not  see  that  it  did. 

0.  18.  If  I  understand  the  operation  of  a  fruit 
grader,  Mr.  Stebler,  the  larger  amount  of  fruit  passes 
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over  the  rollers  at  the  feed  or  intake  end,  is  that  cor- 
rect? 

A.     That  is  correct. 

Q.  19.  And  if  there  were  to  be  any  crowdnig  oi 
the  fruit  it  would  be  more  apt  to  appear  at  that  end? 

A.     It  certainly  would. 

Q.  20.  Have  you  seen  any  of  the  defendant's  ma- 
chines in  operation? 

A.     Yes,  sir. 

Q.  21.  Have  you  seen  any  of  them  in  operation  at 
the  Riverside  Heights  Orange  Growers'  Association's 
packing  house  at  Riverside,  California? 

A.     Yes,  sir. 

Q.  22.     When  did  you  last  see  them  in  operation? 

A.  A  week  ago  today  I  believe  it  was,  which  would 
be  the  twelfth. 

Q.  23.     In  the  presence  of  whom? 

A.     In  the  presence  of  yourself  and  Mr.  Knighi. 

Q.  24.     What  was  the  object  of  such  inspection? 

A.  Well,  this  inspection  was  made  with  the  idea 
of  verifying  to  our  own  satisfaction  the  comparison 
between  defendant's  machine  and  my  own. 

Q.  25.  Were  they  commercially  packing  oranges  al 
that  time? 

A.     Yes,  sir. 

Q.  2y.  At  the  Riverside  Heights  Orange  Growers' 
Association's  packing  house  at  Riverside,  to  which  you 
last  referred,  at  one  end  of  the  packing  house  they  also 
have  one  of  your  graders  built  under  the  patent  here  in 
suit,  have  they  not? 

A.     Yes,  sir. 

Q.  28.  Did  you  observe  the  operation  or  rate  of 
rotation  of  the  rollers  in  your  machine  with  that  in  the 
Parker  or  defendant's  device  at  that  time? 

A.  Yes,  to  this  extent  that  taking  my  machine  with 
the  belt  off  the  roller,  that  is  with  the  roller  non-posi- 
tively  driven,  the  rotation  of  the  roller  in  my  machine 
and  the  rotation  of  the  roller  in  Parker's  machine  at 
approximately  the  same  given  point,  or  near  the  intake 
end,  the  rate  of  rotation  was  approximately  the  same. 

Q.  29.  Referring  now  to  the  Parker  machine  which 
you   say   you   saw   in   operation   on   Wednesday,   June 
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1 2th,  at  the  Riverside  Heights  Orange  Growers'  Asso- 
ciation's packing  house  at  Riverside,  Cahfornia,  did 
you  notice  particularly  the  action  of  the  individual  in- 
dependent adjustable  rollers  in  that  device? 

A.     Yes,  sir.  ,  . 

Q.  30.     Were  these  rollers  stationary  or  in  motion.'' 

A*.  They  were  only  stationary  when  there  was  no 
fruit  running  against  them. 

Q.  31.  And  what  did  you  observe  in  regard  to  the 
first  two  or  three  rollers  toward  the  intake  end? 

A.  They  were  in  continuous  rotation  as  long  as 
there  was  any  fruit  running  over  them. 

Q.  32.  In  what  direction  was  this  rotation  with  ref- 
erence to  the  axis  of  the  rollers  and  with  respect  to  the 
longitudinally  traveling  belt? 

A.  The  top  of  the  roller  turned  outward  or  away 
from  the  traveling  belt,  the  same  as  in  my  machine. 

O.  33.  You  say,  'the  same  as  in  my  niachine.'  Do 
you  mean  the  machine  of  the  patent  in  suit? 

A      Yes   sir. 

Q.  34.  And  the  same  as  the  rollers  are  driven  in 
such  machine  when  the  little  cross  belts  are  used? 

A.     Exactly.     [Transcript,  pages  597-602.] 

Q.  61.  Why,  then,  if  the  tendency  is  to  force  the 
orange  down,  why  does  not  the  roller  tend  to  rotate 
downward  when  it  has  no  belt  on  it? 

A.  Because  the  pressure  of  the  orange  is  above  the 
axis  of  the  center  of  the  roller. 

Q.  62.  And  in  practical  operation,  according  to 
your  observation,  this  tendency  results  in  the  rotation 
of  the  rollers,  where  no  belt  is  used? 

A.     Yes,  sir. 

O.  63.  And  that  rotation  was  upward  and  away 
from  the  belt? 

A      Yes   sir. 

q"  64.     Is  that  also  true  of  the  defendant's  grader? 

A.     Yes,  sir. 

Q.  65.  Did  you  observe  in  the  (defendant's  ma- 
chines) Riverside  Heights  Orange  Growers'  Associa- 
tion's packing  house,  at  Riverside,  on  June  12th,  191 2. 
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any  tendency  of  the  oranges  to  pinch  between  the  belt 
and  the  rollers? 

A.     Yes,  sir. 

Q.  66.     To  what  extent? 

A.     To  the  extent  that  it  rotated  the  rollers.     [Tran 
script,  page  608.] 

Q.  67.  What  reason  have  you  for  continuing  to 
provide  the  rollers  of  the  patent  in  suit  with  the  bell 
means  for  positively  rotating  the  rollers? 

Mr.  Acker:  By  the  use  of  the  word  'continuing,' 
Mr.  Lyon,  in  your  last  answer,  do  you  mean  to  imply 
that  the  complainant,  at  any  time,  ceased  to  supply  the 
machines  with  the  drive  means  referred  to? 

A.  We  have  always  built  them  with  the  power 
driven  rollers. 

Q.  68.  Now  answer  my  question  with  regard  to  the 
reason  for  so  doing. 

A.  We  prefer  to  employ  this  means  for  the  reason, 
if  for  no  other  reason,  that  it  takes  away  the  excessive 
friction  or  pressure  on  the  oranges  necessary  to  turn 
the  rollers.  As  a  whole  we  are  positive  that  the  power 
or  positive  driving  of  these  rollers  reduces  to  the  mini- 
mum all  tendency  to  pinch  the  fruit. 

Q.  69.  Then,  if  I  understand  your  answer  correctly, 
based  upon  your  experience,  the  positively  driven  roUer 
is  superior  in  its  action? 

A.     Yes,  sir,  I  so  testified. 

Q.  70.  But  that  it  is  not  a  necessity  in  either  the 
commercial  or  mechanical  operation  of  the  machine? 
A.     No,  not  necessary. 

Q.  53.  What,  Mr.  Stebler,  is  the  reason  for  using 
a  moving^  or  rotating  member  as  one  side  of  the  fruit 
run-way  in  an  orange  grader? 

A.     To  prevent  pinching  the  fruit. 

Q.  54.  Will  you  explain  a  little  more  what  you 
mean  by  preventing  pinching  the  fruit? 

A.  Well,  in  all  fruit  graders  of  this  type,  having  a 
traveling  longitudinal  conveyer,  the  object  of  which  is 
to  carry  the  fruit  longitudinally  along  the  machine,  the 
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action  of  this  conveyer,  or  rather  the  action  of  the 
fruit  on  the  conveyer  is  through  the  mere  force  of 
gravity  itself  to  wedge  under  or  between  this  traveUng 
conveyer  and  the  opposing  member.  I  suppose  the  cor- 
rect way  to  state  it  would  be  this :  The  conveyer  being 
in  contact  with  only  one  side  of  the  oranges,  tends  to 
roll  them  lengthwise  of  the  machine  and  naturally  this 
rolling  motion  if  carried  far  enough  must  either  crush 
the  fruit  in  its  attempt  to  work  down  and  under  or 
between  the  grading  members  or  something  else  has  to 
give  way,  but  the  rotative  motion  imparted  to  it  by  a 
rotating  member  in  opposition  to  the  traveling  con- 
veyer tends  to  prevent  this  crowding  or  pinching,  hence, 
either  a  positively  driven  rotative  memher  or  a  member 
free  to  rotate  through  this  squeezing  action  itself  is 
necessary." 

This  testimony  is  fully  corroborated  by  appellant's 
expert,  Arthur  P.  Knight,  who  testifies : 

"Since  giving  your  former  testimony  have  you  had 
occasion  to  make  any  further  investigation  of  the  fruit 
graders  in  actual  operation? 

A.  Since  that  time  I  have  seen  the  Parker  grader 
as  well  as  the  Stebler  grader  in  actual  operation. 

Q.  4.  When  you  refer  to  the  Stebler  grader,  in 
your  last  answer  do  you  mean  the  machine  embodying 
the  construction  and  interrelation  of  parts  illustrated 
by  the  patent  in  suit? 

A.     Yes,  sir. 

Q.  5.  Where  did  you  see  each  of  these  kinds  of 
graders  and  when? 

A.  On  Wednesday,  June  12th,  19 12,  I  saw  both  of 
these  graders  at  Uplands  and  at  Riverside,  California. 

Q.  6.  Did  you  not  also  see  the  Parker  grader  in 
operation  at  Pomona  on  that  date? 

A.     Yes,  sir. 

Q.  7.  The  Parker  graders  that  you  saw  at  River- 
side were  in  the  packing  house  of  the  Riverside  Heights 
Orange  Growers'  Association  at  Riverside? 

A.     Yes,  and  at  another  place  in  the  southern  part 
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of  the  city.  I  do  not  recall  the  names  of  the  packing 
house. 

Q.  8.  At  the  Riverside  Heights  Orange  Growers' 
Association  you  also  saw  one  of  the  devices  of  the  pat- 
ent in  suit  in  operation? 

A.     Yes,  sir. 

Q.  9.  And  at  the  Arlington  Heights  Fruit  Com- 
pany at  Arlington  Heights,  a  few  miles  out  of  River- 
side, on  June  12th,  191 2,  you  also  saw  the  device  of  the 
patent  in  suit  in  actual  commercial  operation,  did  you 
not? 

A.  That  is  the  building  with  which  Mr.  Whiff  en  is 
connected  ? 

Q.  10.     Yes. 

A.     Yes. 

Q.  II.  Mr.  Knight,  who  was  present  at  Pomona 
with  you? 

A.     Yourself. 

0.  12.  And  at  Uplands  and  Riverside  and  Arling- 
ton Heights  who  was  present  with  you? 

A.  Yourself  was  present  at  each  of  these  places  and 
as  I  remember  it  Mr.  Tucker  was  also  present  at  Up- 
lands and  Mr.  Stebler  was  present  at  each  of  these 
places. 

Q.   13.     Except  Pomona,  you  mean? 

A.     Well,  the  last  three. 

Q.  14.  Did  you  observe  the  manner  of  operation  of 
the  defendant's  or  Parker  machine  particularly  at  the 
places  named  by  you? 

A.     I  did. 

Q.  15.  With  respect  to  the  functions  performed  by 
the  rollers  of  the  defendant's  or  Parker  machine,  can 
you  state  their  manner  of  operation  or  how  they  op- 
erated? 

A.  They  operated,  of  course,  as  the  sizing  member 
or  limiting  member  at  one  side  of  the  grade-way. 
Further  than  that,  operating  as  rollers,  they  turned 
more  or  less  under  the  action  of  the  fruit  as  it  passed 
along  in  the  case  of  the  Parker  machine  and  also  in  the 
case  of  the  Strain  or  Stebler  machine  whenever  the  belt 
was  removed. 
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Q.  1 6.  At  what  end  of  a  fruit  grader  is  the  fruit 
the  heaviest? 

A.     You  mean — 

Q.  17.  I  mean  by  'heaviest'  in  this  question  as  to 
the  quantity  and  amount  of  work  to  be  done  by  the 
machine. 

A.  There  is  more  fruit  passing  necessarily  at  the 
initial  end  of  the  machine  since  some  of  the  fruit  passes 
off  from  time  to  time  as  it  passes  along  the  grade-way. 

Q.  18.  Did  you  particularly  observe  the  action  of 
the  rollers  in  the  defendant's  or  Parker  machine  at  the 
initial  or  intake  end  of  the  machine? 

A.  Yes,  sir,  at  that  end  I  noticed  on  several  occa- 
sions where  the  fruit  was  coming  along  close  together 
there  would  be  a  large  number  of  oranges  in  contact 
with  a  single  roller,  and  under  this  condition,  the  roller 
would  turn  substantially  continuously  in  a  direction 
upwardly  on  the  side  toward  the  rope  or  belt. 

Q.  19.  Did  you  notice  particularly  the  operation  of 
the  Stebler  or  Strain  sizer  at  the  Riverside  Heights 
Orange  Growers'  Association  in  this  regard,  with  the 
belts  on? 

A.  Yes,  sir,  both  with  the  belts  on  and  with  the 
belts  off. 

Q.  20.  And  did  you  compare  the  rate  of  rotation 
of  the  rollers  with  the  belts  off  on  such  Strain  sizer 
with  the  initial  two  or  three  rollers  of  the  Parker  ma- 
chines as  they  were  in  commercial  operation  in  the 
Riverside  Heights  Orange  Growers'  Association's  pack- 
ing house  at  Riverside,  California,  on  that  day? 

A.  I  compared  them  in  a  way  as  far  as  my  memory 
would  serve  me  to  compare  them,  not  by  actual  meas- 
urement, but  by  judgment. 

0.  21.  And  what  was  that  comparison,  so  far  as 
it  was  capable  of  being  determined  by  observation? 

A.  That  they  revolved  substantially  at  the  same 
speed  in  these  first  few  rollers  as  if  they  were  driven 
by  belts  under  the  same  conditions  in  the  Strain  ma- 
chine. 

Q.  22.  You  say  that  you  saw  the  Strain  or  sizer 
of  the  patent  in  suit  operated  without  the  belts.     Please 
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explain  how  that  was  done,  where  and  what  were  the 
results  ? 

A.  At  Arlington  Heights  we  threw  off  the  belt 
from  the  first  section  of  roller  and  supplied  fruit  lib- 
erally to  the  machine  and  also  sparsely  and  in  such 
case  when  there  was  any  fruit  passing  over  the  roller 
it  would  rotate  and  the  amount  of  rotation  was  in- 
creased as  the  amount  of  fruit  delivered  to  the  roller 
was  increased. 

Q.  23.  What  was  the  direction  of  the  rotation  of 
the  roller? 

A.  Outwardly  toward  the  other  side  of  the  grade 
way. 

Q.  24.  Compared  with  the  direction  of  the  rotation 
when  the  belt  was  on,  what  was  the  direction  of  the 
rotation  with  the  belt  off? 

A.     It  was  the  same. 

Q.  25.  And  at  the  Uplands  houses  did  you  make 
any  demonstration  of  the  Strain  or  the  graders  of  the 
patent  in  suit  by  removing  any  of  the  belts? 

A.     Yes. 

O.  26.  And  what  were  the  results  of  such  demon- 
strations? 

A.     The  same  as  at  Arlington  Heights. 

Q.  27.  To  w^hat  extent  were  these  demonstrations 
carried  on  as  to  enabling  you  to  testify  from  actual  ex- 
perience in  the  grading  of  oranges  and  as  to  the  op- 
eration of  the  Strain  device  without  the  use  of  the  belts 
or  other  means  for  mechanically  rotating  the  rollers? 

A.  To  a  sufficient  extent  to  satisfy  myself  that  it 
could  be  so  operated. 

Q.  28.  If  I  understand  you  correctly,  this  visit  was 
made  in  view  of  your  previous  testimony  in  this  case 
and  the  somewhat  contradictory  character  of  the  evi- 
dence of  some  of  the  defendants'  witnesses  in  regard  to 
this  fact,  is  that  correct? 

A.     Yes,  sir. 

Q.  29.  Can  you  give  us  the  mechanical  reason  why 
both  the  rollers  of  the  Parker  or  defendant's  sizer  and 
the  rollers  of  the  grader  of  the  patent  in  suit  rotate  in 
the  manner  described  by  you  without  mechanical  means 
for  mechanically  driving  the  rollers? 
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A.  It  is  very  evident  from  the  fact  that  they  do 
rotate  that  there  must  be  a  component  of  rotary  mo- 
tion at  right  angles,  I  should  say,  transverse  to  the  lon- 
gitudinal movement  of  the  belt  or  rope.  While  I  have 
never  investigated  the  thing  mathematically,  I  should 
judge  that  this  is  due  to  the  oblique  rotation  of  the 
oranges  with  reference  to  the  longitudinally  moving 
member,  due  to  the  tangential  impulse  imparted  to  the 
orange  in  longitudinal  direction,  results  in  rotation 
around  an  oblique  axis  and  this  in  turn  has  a  com- 
ponent in  the  transverse  plane,  tending  to  turn  the 
orange  in  such  a  manner  as  to  raise  the  adjacent  side 
of  the  roller.  The  whole  thing  could  be  worked  out  by 
graphic  analysis  if  a  person  cared  to  do  it,  but  the 
operation  speaks  for  itself."  [Transcript,  pages  671- 
681.] 

This  is  also  fully  corroborated  by  the  testimony  of 
M.  R.  Whiffin,  the  superintendent  of  several  packing 
houses  at  Riverside  county,  Cal.  [Transcript,  pages 
728-738.] 

The  use  of  the  individual  and  independently  mounted 
and  independently  adjustable  rollers  in  defendants'  ma- 
chines is  explained  in  the  history  of  the  development 
of  the  infringing  machines.  Another  infringement  was 
attempted  by  Mr.  J.  W.  Stevenson,  after  a  failure  with 
a  machine  which  would  not  have  infringed.  Mr. 
Stevenson  attempted  to  do  away  with  a  rotating  roller 
as  part  of  the  grading  opening.  Without  such  a  rotat- 
ing surface  forming  one  side  of  the  grading  opening 
the  machine  was  found  impractical.  George  D.  Parker, 
one  of  the  defendants,  and  the  manufacturer  of  the 
infringing  machines  made  by  defendants,  had  full 
knowledge  of  this  failure  and  adopted  the  rotating 
rollers  of  the  Strain  invention  to  avoid  this  difficulty 
shown  up  by  Mr.  Stevenson's  failure.     Mr.  Stevenson's 
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testimony  in  regard  to  these  facts  is  found  on  pages 
739-779  of  the  transcript.  Appellant  has  introduced  in 
evidence  a  photograph  of  this  impractical  Stevenson 
machine.  It  is  known  as  ''Complainant's  Exhibit 
Stevenson  machine."  It  forms  a  very  interesting  link 
between  success  and  failure  and  between  the  use  of 
the  Strain  invention  and  the  avoidance  of  the  use 
thereof. 

This  Stevenson  machine  employs  the  same  flat  belt 
construction  that  is  employed  in  the  defendants'  ma- 
chines, and  the  belt  is  mounted  and  driven  in  almost 
identically  the  same  manner.  In  fact,  except  as  to  the 
individual  rollers  and  the  telescopic  arms  between  the 
rollers  the  Stevenson  machine  and  the  Parker  or 
defendant's  machines,  the  two  are  identical.  Mr. 
Stevenson  says  he  attempted  to  avoid  infringement 
of  the  patent  in  suit  by  the  use  of  non-rotating  rods, 
but  that  this  caused  such  a  pinching  of  the  oranges 
as  to  so  severely  injure  the  fruit  as  to  render  the 
machine  impractical.  Another  fault  was  that  "when 
the  fruit  would  roll  against  that  stationary  rod  it 
would  try  to  go  under  before  it  came  to  a  place  where 
there  was  quite  room  enough,  and  the  consequence  was 
that  it  would  push  the  belt  into  the  center  and  some- 
times force  the  belt  high  up  in  the  center  until  the 
fruit  would  get  off  the  runway."  [Transcript,  page 
745,  answer  to  Q.  48.]  It  is  thus  apparent  that  the 
use  of  rotating  rollers  as  one  side  of  the  grading  open- 
ing is  the  sine  qua  non  of  success. 

This  testimony  also  emphasizes  the  substance  of  the 
Strain  invention,  as  we  have  heretofore  determined  it. 
Mr.  Stevenson  tried  individual  and  independently  ad- 
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justable  rods  to  form  the  grading  openings,  but  the 
result  was  failure.    This  testimony  also  emphasizes  the 
fact  that  the  Strain  invention  was  not  necessarily  a 
continuous  roller  surface  the  length  of  the  machine, 
but  that  the  necessity  for  a  roller  surface  existed  at 
the  grading  openings  through  which  the  fruit  was  to 
pass.    But  this  attempted  use  by  Mr.  Stevenson  of  the 
rigid    stationary    non-rotating    rods    proved    the    ne- 
cessity of  a  rotating   surface   at   the   grading   opening 
only.     It   clearly   shows   that,   when   considered   as   to 
whether  it  involves  the  Strain  invention,  whether  with 
or  without  an  improvement,  defendants  have  adopted 
and  used  the  vital  essence  of  Mr.  Strain's  invention, 
and  so  far  as  Mr.  Strain's  invention  is  concerned  the 
use  of  the  telescopic  arms  and  the  longitudinal  move- 
ment of  the  rollers  and  their  brackets  is  a  mere  sub- 
terfuge and  evasion,  not  changing  in  any  manner  the 
real  interrelation  of  the  parts  or  their  mode  or  prin- 
ciple of  co-action  and  co-operation. 

The  Claims  in   Suit. 

Infringement  is  claimed  of  claims  i  and  lo,  the  other 

claims  of  the  patent  being  limited,  as  heretofore  pointed 

out,  to  a  fruit-grading  machine  in  which  the  sizing  or 

separating  rollers  are  mechanically  rotated  or  driven. 

Claim  I  is  as  follows: 

*Tn  a  fruit-grader,  in  combination  a  pluraHty  of  in- 
dependent transversely-adjustable  rotating  rollers;  a 
non-movable  grooved  guide  lying  parallel  with  the 
plane  which  passes  vertically  and  longitudinally 
through  the  center  of  said  rollers;  said  rollers  and 
guide"  forming  a  fruit-runway ;  a  rope  in  the  groove 
in  said  guide  and  means  to  move  said  rope." 
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In  the  drawings  of  the  Strain  re-issue  patent  these 
elements  may  be  pointed  out  as  follows:  the  plurality 
of  independent  transversely-adjustable  rotating  rollers, 
represented  at  M;  the  non-movable  grooved  guide 
lying  parallel  with  the  plane  which  passes  vertically 
and  longitudinally  through  the  center  of  said  rollers, 
represented  at  I,  the  groove  being  the  groove  in  which 
the  rope  belt  H  is  mounted  and  the  means  for  moving 
the  rope  consisting  of  the  driven  pulleys  G  and  J  over 
which  the  rope  belt  travels.  The  rollers  are  trans- 
versely-adjustable, i.  e.,  cross-wise  of  the  belt.  The 
grooved-guide  lies  in  an  extended  horizontal  plane, 
which  plane  cuts  the  rollers  vertically  and  longitudinally 
substantially  at  the  centers  of  the  rollers. 

In  the  defendant's  machine  the  belt  is  mounted  in  a 
grooved  guide,  referred  to  as  a  "table  or  support  G" 
in  "Complainant's  Exhibit  Parker  Patent"  [Transcript, 
page  787,  lines  75-85],  the  groove  anchoring  the  belt 
in  place  being  at  the  apex,  and  the  two  parts  of  the 
flat  belt  being  mechanically  connected  to  the  small  belt 
or  chain,  termed  a  "drive  member  C3"  in  the  Parker 
patent.  The  relative  arrangement  of  this  grooved 
guide  or  "table  or  support"  is  the  same,  with  respect 
to  the  individual  and  independently  adjustable  rollers, 
as  shown  in  the  Strain  patent,  lying  parallel  with  the 
plane  which  passes  vertically  and  longitudinally  through 
the  center  of  said  rollers.  The  belt  is  driven  by  pass- 
ing over  pulleys  at  each  end  of  the  machine.  It  is  thus 
seen  that  the  defendants'  machine  corresponds  abso- 
lutely with  the  terms  of  this  claim.  The  only  distinc- 
tion that  can  be  made  is  the  separation  of  the  several 
grade-openings    and    the    non-grading    space    between 
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such  grade-openings.  This,  however,  has  not  changed 
the  principle  of  the  machine  in  separating  fruit  ac- 
cording to  its  size  nor  has  it  omitted  the  use  of  indi- 
vidual rollers,  nor  the  use  of  rollers  forming  with  the 
belt  the  grade-openings,  nor  the  provision  of  inde- 
pendent adjustment  of  the  width  of  such  grade-open- 
ings by  transverse  adjustment  of  the  individual  or 
independent  grade  rollers. 

It  is  of  course  to  be  noted  that  this  claim  i  describes 
a  machine  in  which  the  several  grade-openings  are  in 
longitudinal  extension  in  a  horizontal  plane  and  not 
superposed.  This  alone  was  not  a  novelty  of  the  Strain 
invention,  but  it  is  one  of  the  features,  also  present  in 
the  defendants'  machines,  which  have  permitted  the 
construction  of  a  practical  machine  in  place  of  such  an 
impractical  form  and  mode  of  operation  as  that  dis- 
closed for  example  in  the  Hutchins  patents,  in  which 
each  grade-opening  is  arranged  one  above  the  other 
and  the  fruit  is  caused  to  drop  through  the  successive 
steps  until  it  finds  its  proper  size,  causing  such  a 
bruising  of  the  fruit  as  to  be  impractical. 

Claim  lo  differs  from  claim  i  in  its  reference  to  the 

means  for  supporting  the  rolls,  and  in  some  respects  is 

more  in  detail.     It  is: 

'Tn  a  fruit-grading  machine,  a  runway  formed  of 
two  parallel  members,  one  of  said  members  consisting 
of  a  series  of  end-to-end  rolls,  brackets  carrying  the 
rolls,  guides  for  the  brackets,  and  means  for  adjust- 
ing the  brackets  upon  the  guides,  substantially  as  set 
forth." 

In  the  Strain  machine  one  of  the  parallel  members 
is  the  belt  and  the  other  the  series  of  individual  rolls; 
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in  the  defendants'  machines  there  are  also  present  the 
belt  forming  one  member  and  the  individual  rolls  form- 
ing the  other  grading  members.  The  only  distinction 
so  far  as  this  claim  is  concerned  is  the  separation  of 
the  rolls  and  the  telescopic  arms  between  the  rolls,  thus 
not  utilizing  any  portion  of  the  separation  of  the  rolls 
apart  for  the  purpose  of  grading,  but  simply  carrying 
the  orange  by  that  much  space,  thus  lengthening  out 
the  machine  for  the  added  purpose  of  the  Parker  in- 
vention, without  changing  the  spirit  of  the  machine 
in  separating  the  fruit  as  to  sizes  or  the  idea  of  means 
employed  for  securing  the  grading-openings  or  the 
manner  of  securing  the  independent  adjustment  of  each 
grading  opening  without  affecting  the  other  grading 
openings,  utilizing  the  substance  of  the  Strain  inven- 
tion without  in  reality  changing  the  mechanical  form 
of  the  grading  members  or  the  interrelation  of  the 
parts  forming  such  independently  adjustable  grading 
openings,  thus  as  we  claim  coming  directly  within  the 
line  of  decisions  hereinbefore  referred  to  and  which 
may  be  summed  up  in  the  words  of  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  (Cimiotti  Co.  v. 
America  Co.,  supra): 

"The  mere  fact  that  there  is  an  addition,  or  the 
mere  fact  that  there  is  an  omission,  does  not  enable 
you  to  take  the  substance  of  the  plaintiff's  patent. 
The  question  is  not  whether  the  addition  is  ma- 
terial, or  whether  the  omission  is  material,  but 
whether  what  has  been  taken  is  the  substance  of 
the  invention." 

The  testimony  of  Mr.  Knight,  appellant's  expert,  in 
comparison  of  the  Strain  invention  and  defendants' 
machines,    shows    conclusively    that    every    element    of 
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claims  i  and  lo  are  present  in  the  defendants'  ma- 
chines and  that  the  latter  have  not  varied  whatever 
the  mode  of  operation  or  principle  of  the  Strain  inven- 
tion but  have  adopted  and  used  it  bodily.  Mr.  Knight 
testifies : 

"Q.  12.  Have  you  examined  and  are  you  familiar 
with  the  construction  and  mode  of  operation  of  the 
device  of  Complainant's  Exhibit  Parker  Patent  Num- 
ber 997468? 

A.     Yes  sir. 

Q.  13.  Will  you  please  take  the  Complainant's  Ex- 
hibit Patent  in  Suit  and  explain  the  mode  of  operation 
of  the  device  of  that  patent,  so  far  as  the  grading  is 
concerned,  and  by  that  I  mean  eliminating  from  con- 
sideration the  matter  of  the  adjustable  bottoms  for  the 
bins,  and  then  compare  the  construction,  elements  and 
mode  of  operation  of  the  device  of  this  patent  with  the 
same  in  the  Complainant's  Exhibit  Parker  Patent,  and 
in  making  this  comparison  you  may  make  such  refer- 
ence as  you  desire  to  Complainant's  Exhibits  Photos 
I,  2,  3  and  4. 

A.  In  the  grader  shown  in  the  Strain  patent  in  suit, 
the  fruit  is  supplied  upon  one  end  of  the  runway,  one 
side  of  which  is  formed  by  the  traveling  rope  or  round 
belt  and  the  other  side  of  which  is  formed  by  the 
grading  rolls  so  that  by  the  motion  of  the  rope  or 
traveling  belt  the  fruit  is  successively  brought  in  con- 
tact with  the  successive  rollers.  These  rollers  are 
spaced  in  relation  to  the  traveling  belt  so  as  to  present 
an  aperture  between  each  roller  and  the  belt,  the  width 
of  these  apertures  increasing  in  the  case  of  the  suc- 
cessive rollers  so  as  to  increase  sequentially  from  the 
beginning  to  the  end  of  the  series  of  rollers.  When 
the  fruit  reaches  an  aperture  which  is  sufficiently  large 
it  will  pass  through  this  aperture,  and  in  this  respect 
the  operation  is  that  of  any  successful  grader,  but  the 
distinguishing  characteristic  in  the  operation  of  the 
Strain  machine  as  shown  in  this  patent  is  that  the 
width  of  these  apertures  may  be  adjusted  individually 
and  independently  for  the  different  rollers  so  that  any 
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desired  variation  along  the  length  of  the  series  may 
be  obtained.  Thus,  in  case  an  even  grading  of  the 
fruit  is  desired,  the  rolls  may  be  set  so  that  each  roller 
is  spaced  a  definite  distance  further  from  the  rope  than 
the  preceding  roller,  and  if  any  variation  is  desired, 
these  rollers  may  be  set  so  that  the  excess  of  difference 
from  the  rope  is  less  in  some  cases  than  in  others,  and 
in  fact,  as  pointed  out  in  the  patent,  page  2,  lines  13 
to  21,  the  rollers  may  be  adjusted  so  that  more  than 
one  of  said  rollers  is  adjusted  to  the  same  grade.  While 
the  operation  of  this  machine,  in  a  broad  sense,  is  sim- 
ilar to  any  grader  in  which  the  fruit  is  presented  suc- 
cessively to  apertures  of  increasing  width  between  the 
longitudinally  movable  member  and  the  transversely 
movable  member,  it  carries  out  this  operation  in  a 
peculiar  manner,  in  that  it  enables  the  width  of  the 
apertures  to  be  adjusted  independently  of  one  another 
throughout  the  length  of  the  series  of  rollers,  so  as  to 
provide  for  any  desired  distribution  of  the  grading  by 
the  rollers. 

In  the  Complainant's  Exhibit  Parker  Patent,  and 
the  Photos  one  to  four.  Complainant's  Exhibits,  the 
operation  of  the  machine  is  as  follows :  The  fruit  is 
fed  by  a  suitable  supply  means  into  the  runway,  one 
member  of  which  consists  of  a  longitudinally  traveling 
belt  and  the  other  member  of  which  comprises  a  series 
of  rotatable  rolls.  These  rollers  are  mounted  adjust- 
ably, so  that  the  distance  between  each  roller  and  the 
other  member  of  the  runway,  viz. :  the  traveling  belt, 
can  be  adjusted  independently  and  individually  with 
the  different  rollers.  As  the  fruit  is  carried  along  in 
the  runway  by  the  traveling  belt,  it  is  presented  suc- 
cessively to  contact  with  the  successive  rollers  and 
passes  through  the  aperture  between  the  roller  and  the 
belt  when  an  aperture  is  presented  of  sufficient  width 
to  permit  of  such  passage.  The  adjustable  mounting 
of  the  several  rollers  is  such  that  the  width  of  this 
aperture  may  be  adjusted  independently  and  individ- 
ually for  the  several  rollers  so  that  any  desired  distri- 
bution of  the  grading  may  be  provided  for  along  the 
length  of  the  grader.  In  respect,  therefore,  to  the 
characteristic  feature   of  the  Strain  Patent,  which  I 
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have  above  referred  to,  the  manner  of  operation  of  the 
Parker  machine  is  the  same  as  that  of  the  Strain 
machine.  The  Parker  machine,  however,  includes  an 
additional  feature,  viz. :  the  provision  of  what  are 
called  "guide  arms,"  shown  in  the  drawing  by  the 
numeral  36,  which  are  affixed  to  the  supports  for  the 
several  rollers  and  overlap  one  another  so  as  to  form 
fixed  walls  between  successive  rollers.  By  means  of 
these  guide  arms  the  adjustable  rollers  may  be  spaced 
farther  apart  or  nearer  together  and  may  be  shifted 
longitudinally  of  the  machine,  thereby  providing  for 
certain  alleged  advantageous  results  in  distribution. 
These  guide  arms,  Iwwever,  do  not  affect  the  opera- 
tion of  the  rotating  or  rot  at  able  rollers  per  se,  the  op- 
eration of  said  rollers  in  connection  with  the  traveling 
belt  coming  into  play  only  zvlien  the  fruit  is  in  contact 
with  the  rollers  and  the  fruit  at  that  time  being  out  of 
contact  zvitli  these  guide  arms,  so  that  the  two  opera- 
tion's are  non-current  and  independent. 

In  other  words,  the  giiide  arms  serve  the  purpose  of 
conducting  the  fruit  from  each  roller  to  the  next  roller 
and  are  therefore  idle  as  far  as  the  grading  operation 
is  concerned;  their  function  in  connection  with  the 
longitudinally  adjustability  of  the  rollers  along  the 
runway  is  to  provide  for  the  determination  of  the  sev- 
eral locations  at  which  the  fruit  shall  pass  from  the 
runway,  thus  the  adjustment  of  the  rollers  is  entirely 
by  these  guide  arms,  and  the  longitudinally  adjustability 
of  tJie  rollers  is  therefore  a  question  of  location  of  dis- 
charge, in  other  words,  distribution  and  not  of  size 
or  determination  of  the  grade  or  the  several  grades." 
[Transcript,  pages  1 17-122.] 

In  this  connection  we  call  attention  to  the  tesumony 
of  M.  R.  Whiffin,  who  is  superintendent  of  a  number 
of  orange  packing  houses  and  familiar  w^ith  both  the 
defendants'  machines  and  the  machine  of  the  Strain 
patent.  He  summarizes  his  testimony  in  regard  to  the 
similarities  of  the  two  machines  when  the  Strain  ma- 
chine does  not  have  its  independently-adjustable  grad- 
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ing  rollers  power  driven,  as  follows:  "They  are  prac- 
tically the  same  thing,  one  is  horizontal,  the  other  per- 
pendicular."    [Transcript,  page  737.] 

In  the  District  Court  the  defendants  contended  that 
claim  I  had  been  limited  in  the  prosecution  of  Mr. 
Strain's  application  for  his  original  patent  in  response 
to  the  demand  of  the  Patent  Office.  On  pages  175-176 
of  the  transcript  the  original  six  claims  presented  on 
behalf  of  Mr.  Strain  are  set  forth.  Original  claim  i 
calls  for  a  single  roller.  This  was  the  construction 
shown  in  the  'Tsh"  patent  and  used  in  the  'Tsh"  or 
"California"  machines,  and  as  seen  on  page  178  of  the 
transcript  this  original  claim  i  was  properly  rejected 
and  withdrawn  in  view  of  the  "Ish"  patent.  Its  can- 
cellation has  no  bearing  upon  claim  i  of  the  re-issue 
patent  in  suit,  as  the  substance  of  Mr,  Strain's  inven- 
tion, as  we  have  heretofore  pointed  it  out,  is  not  de- 
fined in  this  original  claim  i,  which  do  not  call  for  a 
plurality  of  independent  transversely-adjustable  rollers 
such  as  shown  by  Mr.  Strain  and  used  by  defendants. 
This  original  claim  i  does  not  call  for  such  elements  as 
embody  Mr.  Strain's  real  invention.  Original  claim  2 
included  "a  fruit -retaining  bin  below  each  roller,  hav- 
ing an  apron  tJicrein  to  break  the  fall  of  the  fruit." 
This  element  is  totally  lacking  in  claim  i  of  the  re-issue 
and  this  omission  shows  that  claim  i  of  the  re-issue 
and  original  claim  2  are  for  totally  different  combina- 
tions. Clearly  present  claim  i  of  the  re-issue  is  broader 
in  terms  than  original  claim  2,  and  the  cancellation  of 
said  claim  2  did  not  amount  to  an  abandonment  of  the 
combination  thus  expressly  claimed  in  broad  language 
in  the  substituted  claim  i   of  the  re-issue.     The  com- 
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binations  are  different, — they  are  distinct  entities  in 
Patent  Law.  Original  claim  3  called  simply  for  making 
a  roller  transversely  and  independently  adjustable  re- 
gardless of  all  other  elements  utilized  to  make  up  a 
machine.  Such  a  claim  would  cover  the  "Ish"  or  "Cali- 
fornia" machine,  in  which  both  ends  of  the  stepped 
roller  were  mounted  in  adjustable  bearings.  Thus  we 
again  see  that  what  we  have  heretofore  found  to  be 
the  substance  of  the  Strain  invention  is  not  expressed 
in  this  claim,  as  the  novel  result  sought  and  attained 
by  Air.  Strain  is  not  present  in  a  machine  in  which  one 
roller  is  adjustable. 

Original  claim  4  also  calls  for  "a  fruit-retainmg  bin 
below  each  roller."  In  substituting  claims  for  these 
original  six  claims  Mr.  Strain  did  not  limit  present 
claim  I  of  the  re-issue  to  "a  fruit-retaining  bin  below 
each  roller"  or  to  any  fruit  bin  or  bins,  and  therefore 
a  claim  which  calls  for  such  bin  beneath  such  roller 
has  no  bearing  upon  the  scope  of  a  claim  for  a  different 
combination,  expressed  in  a  substitute  claim,  of  which 
such  bin  construction  forms  no  part  or  element  and 
w^hich  is  not  limited  by  its  terms  to  such  a  bin  element. 
This  original  claim  4,  like  original  claim  2,  has  no 
bearing  whatever  on  the  present  claim  i  of  the  re-issue 
patent  in  suit. 

Original  claim  5  was  drawn  to  embrace  the  bin  con- 
struction per  se,  and  has  no  bearing  whatever  on  either 
claim  I  or  10  of  the  re-issue.  Original  claim  5  was 
not  drawn  to  even  the  same  general  subject  matter. 

Original  claim  6  is  claim  3  of  the  re-issue  patent  and 
was  allowed  by  the  Patent  Office  on  its  first  action  or 
inspection  of  the  original  Strain  application. 
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In  substitution  for  these  original  claims  1-5,  Mr. 
Strain,  by  his  first  amendment  [Transcript,  pages  180 
181],  redrafted  three  new  claims.  The  first  of  these 
was  claim  i,  now  under  consideration  as  claim  i  of  the 
patent  in  suit. 

Is  it  not  as  fair  to  say  that  Mr.  Strain  submitted 
present  claim  i  in  substitution  for  his  original  claim  r 
as  that  it  was  in  substitution  for  any  other  of  such 
claims?  The  essential  difference  between  the  original 
claim  I  and  the  claim  i  of  the  re-issue  patent  in  suit 
is  the  limitation  of  the  latter  to  a  machine  using  a 
plurality  of  grading  openings  each  having  its  indi- 
vidual and  separately  adjustable  roller,  thus  setting 
forth  in  such  substitute  claim  the  substance  of  the 
Strain  invention.  Such  substance  was  found  to  be 
patentably  novel  by  the  Patent  Office. 

That  the  foregoing  construction  of  the  action  of  the 
Patent  Office  in  rejecting  said  original  claims  and  of 
Mr.  Strain  in  making  the  substitution  of  the  new 
claims,  including  present  claim  i,  is  correct,  is  definitely 
proven  by  reference  to  the  "Remarks"  of  Mr.  Strain's 
attorneys  in  submitting  the  substitute  claims.  They 
say:  "Examiner  cites  Ish  to  show  a  stepped  roller 
and  Hutchins  of  1891  to  show  an  adjustment  of  a 
roller  and  Ellithorpe  to  show  a  soft  bottom  for  a  fruit 
bin.  We  desire  to  call  Examiner's  attention  to  the 
following  points  of  difference  between  applicant's  de- 
vice and  the  references.  If  you  apply  Hutchins'  ad- 
justment to  Ish's  roller  you  do  not  produce  the  same 
effect  as  can  be  produced  with  applicant's  independently 
adjustable  rollers,"  This  is  a  recognition  and  affirm- 
ance of  the  very  distinction  which  we  have  heretofore 
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brought  out  and  an  assertion  that  the  substance  of  Mr. 
Strain's  invention  is  as  we  have  heretofore  pointed  out. 
These  attorneys  add:  "In  the  first  place  Ish's  rollers 
must  have  the  steps  thereof  arranged  with  reference 
to  the  difference  between  the  grades  of  the  fruit  being 
graded,  and  the  roller  will  only  grade  that  particular 
kind  of  fruit.  If  the  roller  is  stepped  for  grading 
oranges  it  will  not  grade  nuts.  *  *  *  You  can  not 
apply  Hutchins'  adjustment  to  Ish's  rollers  and  pro- 
duce the  same  effect  as  can  he  produced  with  applicmtt's 
device.  Suppose  that  a  closer  adjustment  between  the 
grades  is  desired,  with  applicant's  device  each  roller 
can  be  adjusted  to  make  that  difference.  With  Ish  a 
new  roller  must  be  made.  Suppose  that  one  of  the 
grades  is  all  right  in  Ish  and  a  change  in  the  others  is 
desired.  One  end  or  the  other  must  be  moved,  which 
will  throw  the  edges  of  the  rollers  out  of  line  parallel 
with  the  other  side  of  the  guide  and  will  make  a  guide- 
way  of  the  V-shaped  steps."  These  remarks  clearly 
point  out  as  the  substance  of  the  Strain  invention  the 
individual  and  independent  control  of  the  various 
grading-openings  and  cannot  consistently  be  claimed  to 
indicate  any  intention  on  the  part  of  Mr.  Strain  to 
limit  himself  to  any  details  of  construction  but  to  claim 
broadly  this  substantive  difference  in  the  machines. 
We  cannot  find  a  peg  on  which  counsel  can  consistently 
hang  an  argument  that  Mr.  Strain  has  in  any  manner 
intentionally  limited  himself  or  estopped  himself  from 
asserting  that  he  is  entitled  to  a  liberal  construction  of 
claim  I  of  the  patent  in  suit. 

The   contention   in   reference   to   claim    lo  rests,   we 
believe,  on  even  less  ground.     Robert  Strain  made  his 
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application  for  the  original  patent  and  after  he  had 
filed  his  application  a  man  by  the  name  of  Charles  Ray- 
burn,  of  Visalia,  Cal.,  also  filed  an  application  for  pat- 
ent on  a  fruit  grader  embodying  precisely  the  same 
principle  of  operation,  although  showing  somewhat 
dififerent  form  of  some  of  the  mechanical  devices 
utilized,  the  differences  residing  more  particularly  in 
the  design  and  form  of  the  brackets  and  adjustments 
for  the  individual  rollers.  By  the  inadvertence  of  the 
Patent  Office  Examiner  [see  Transcript,  pages  211  and 
212]  no  interference  proceeding  was  instituted  to  de- 
termine whether  Strain  or  Rayburn  was  entitled  to  the 
patent,  and  each  patent  was  issued  upon  the  claims  as 
drawn  by  the  dififerent  attorneys  and  showing  the  usual 
difiference  in  phraseology  found  in  the  dictum  of  dif- 
ferent men  describing  the  same  thing.  Thereafter 
Robert  Strain  filed  an  application  for  a  re-issue  for  the 
purpose  of  contesting  the  question  of  priority  of  in- 
vention with  Mr.  Rayburn,  and  in  his  re-issue  applica- 
tion adopted,  in  addition  to  the  claims  already  granted 
him,  Mr.  Rayburn's  claims,  to  form  the  basis  for  the 
interference  suit.  The  result  of  that  suit  or  proceeding 
was  a  judgment  of  priority  of  invention  m  favor  of 
Mr.  Strain  and  the  grant  of  the  re-issue  patent  here 
in  suit,  embodying  claim  10,  which  was  one  of  the 
claims  of  the  original  patent  to  Rayburn.  We  contend 
that  so  far  as  this  suit  is  concerned  such  claim  must 
have  the  same  liberal  interpretation  and  construction 
placed  upon  it  as  contended  for  by  Mr.  Strain's  attor- 
neys in  the  "Remarks"  just  quoted,  and  that  this  claim. 
10  must  be  construed  to  cover  broadly  the  substance 
of  Mr.  Strain's  invention. 
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If  we  understand  defendant's  contention  in  regard 
to  this  lOth  claim,  it  is  that  it  must  be  Hmited  to  a 
machine  in  which  the  ends  of  the  rollers  are  substan- 
tially abutting-.  This  contention  resting  wholly  upon 
the  use  of  the  term  "end-to-end"  as  applied  to  the 
position  of  the  rollers. 

We  do  not  believe  that  this  contention  has  anything 
whatever  to  do  with  the  fact  that  in  the  printed  copy 
of  this  claim  in  the  re-issue  patent  the  three  words  of 
this  phrase  are  hyphenated,  for  in  the  use  of  the  term 
in  the  original  Rayburn  application  [Transcript,  page 
575,  claim  7]  the  phrase  is  written  "end  to  end."  The 
contention  is  based,  as  we  understand  it,  upon  an  al- 
leged estoppel  by  the  proceedings  in  the  Patent  Office 
in  the  matter  of  the  Rayburn  application.  As  originally 
filed  the  Rayburn  application  contained  six  claims. 
[Transcript,  page  567.]  The  original  claim  i  simply 
calls  for  "a  series  of  siting  rolls  independently  adjust- 
able to  regulate  the  size  of  the  discharge  apertures." 
It  does  not  express  any  relation  of  a  belt  and  a  roll 
forming  a  separating  or  grading  opening  and  did  not 
point  out  even  this  as  the  substance  of  the  invention. 
So  far  as  this  original  claim  i  of  Rayburn's  application 
is  concerned  the  claim  did  not  express  a  complete  struc- 
ture and  called  for  no  means  whatever  to  co-operate 
with  the  rolls.  This  is  of  the  utmost  importance,  as  we 
shall  see  that  Mr.  Rayburn  redrafted  his  whole  set  of 
claims  in  order  to  put  them  into  better  form  and  to 
express  complete  combinations,  and  it  is  not  fair  to 
compare  the  complete  combination  of  claim  lo  of  the 
re-issue  patent  in  suit  with  an  incomplete  combination 
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in  which  an  attempt  was  made  to  claim  something  dif- 
ferent from  the  stibstance  of  the  Strain  invention  as  it 
actually  existed. 

The  criticism  which  we  have  already  made  of  Ray- 
burn's  original  claim  i  applies  with  equal  force  to  his 
original  claims  2,  3  and  4,  in  which  no  mention  what- 
ever is  made  of  a  longitudinally  moving  member  or  belt 
for  carrying  the  oranges  along,  or  any  other  device 
whatever;  thus  these  original  claims  i,  2,  3  and  4  of 
Rayburn's  patent  were  not  limited  to  a  machine  in 
which  a  traveling  belt  is  employed,  but  the  oranges 
might  be  permitted  to  roll  down  an  inclined  surface. 
All  the  claim  calls  for  is  a  series  of  rolls  independently 
adjustable,  etc.  The  claims  were  entirely  too  nebulous 
to  point  out  an  operative  or  practical  machine.  They 
have,  however,  in  appellant's  opinion,  no  bearing  what- 
ever upon  the  limitation  which  defendants  seek  to  read 
into  claim  10  of  the  re-issue  patent  in  suit. 

Rayburn's  original  claims  5  and  6  are  open  to  the 
same  objections  as  before  noted. 

A  more  fatal  objection,  however,  to  all  six  of  these 
original  claims  is  that  they  did  not  point  out  whether 
the  machine  was  to  have  these  independent  rollers 
mounted  one  above  the  other,  so  as  to  embody  the 
principle  of  operation  of  the  impractical  machine  shown 
in  the  prior  patent  to  Hutchins,  or  whether  the  ma- 
chine was  to  be  one  in  which  the  rollers  were  mounted 
in  longitudinal  alignment  or  extension  and  in  combina- 
tion with  elements  to  embody  the  mode  of  operation  of 
the  Strain  invention. 

In  his  first  amendment  Mr.  Rayburn  redrafts  seven 
claims,  which  are  claims  four  to  ten  of  the  Strain  re- 
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issue  patent  in  suit.  These  seven  claims  were  immedi- 
ately allowed  by  the  Patent  Office  and  the  Rayburn 
patent  issued. 

It  is  to  be  noted  that  the  Rayburn  patent  was  granted 
by  the  Patent  Office  with  the  direct  statement  therein 
that  Mr.  Rayburn  did  not  intend  to  limit  himself.  The 
specification  says: 

"Various  changes  in  the  form,  proportion  and  the 
minor  details  of  construction  may  be  resorted  to  with- 
out departing  from  the  principle  or  sacrificing  any  of 
the  advantages  of  this  invention;  and  I  therefore  re- 
serve to  myself  the  right  to  make  such  changes  as 
fairly  fall  within  the  scope  thereof."  [Transcript,  page 
593,  lines  60-66.] 

As  said  by  this  court  in  Kings  County  Raisin  & 
Fruit  Co.  V.  U.  S.  Consolidated  Seeded  Raisin  Co. 
(182  Fed.  59,  64): 

''Not  only  is  there  nothing  in  the  specifications 
or  claims  to  indicate  that  Pettit  intended  to  limit 
his  claims  to  the  precise  form  described,  but  the 
contrary  is  indicated  by  the  terms  of  claim  18,  and 
by  the  language  of  the  specifications,  in  which  it 
is  said  that: 

"  'Various  modifications  may  be  made  in  the 
construction  shown  in  the  drawings  and  above 
particularly  described,  within  the  purview  of  my 
invention.'  " 

But  there  is  still  another  light  to  be  thrown  upon  the 
term  "end  to  end"  as  applied  to  the  rollers  by  claim  10 
of  the  re-issue  patent  in  suit.  Granting  for  the  sake 
of  argument  that  all  that  is  contained  in  the  proceed- 
ings in  the  Patent  Office  in  the  matter  of  Rayburn' s 
application  is  binding  upon  Mr.  Strain  and  his  suc- 
cessors in  interest,  a  proposition  of  law  to  which  ap- 
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pellant  does  not  accede,  but  controverts,  inasmuch  as 
the  alleged  estoppel  runs  against  Rayburn  and  was  not 
the  action  of  Strain  and  Strain  was  held  to  be  the  prior 
inventor  and  was  entitled  to  a  liberal  interpretation  of 
his  claims,  unless  he  has  indicated  his  intention  to 
limit  his  claims  to  the  precise  form, — still,  why  did 
Rayburn  use  the  term  "end  to  end"?  It  is  a  descriptive 
term.  What  did  it  describe  and  by  contrast  what  did 
it  exclude  as  not  within  the  claim  as  formulated  by 
him?  The  patent  before  him  was  the  patent  to  Hutch- 
ins.  [Transcript,  page  506.]  In  the  drawings  of  this 
patent  Mr.  Hutchins  illustrated  a  theory  of  a  machine 
in  which  the  largest  size  of  orange  or  fruit  was  first 
separated.  If  the  fruit  were  smaller  than  this  size 
they  dropped  through  this  grading  opening  onto  a 
grading  opening  below,  if  of  that  size  they  rolled  along 
to  the  end  of  the  machine,  if  smaller  they  continued  to 
drop  through  until  they  hit  a  runway  of  less  opening 
than  their  diameter.  Rollers  are  shown  in  this  Hutch- 
ins patent,  but  such  rollers  are  arranged  one  above  the 
other.  Mr.  Rayburn  then  adopted  the  term  "end  to 
end"  to  distinguish  between  this  arrangement  of  one 
above  the  other.  Mr.  Rayburn  did  not  mean  to  limit 
himself  by  this  term  to  the  rollers  abutting.  That  was 
not  essential  or  any  part  of  his  invention.  His  in- 
vention embodied  a  mode  of  operation  in  which  the 
oranges  were  carried  in  a  horizontal  plane  on  a  belt 
and  the  extension  of  the  rollers  for  his  purpose  must 
be  end  toward  end  as  contradistinguished  from  super- 
imposed or  arranged  one  above  the  other.  This  is  the 
true  intendment  of  the  use  of  this  term,  and  in  this 
same  sense  the  term  is  equally  apt  when  applied  to  the 
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disposition  of  the  individual  and  independently  trans- 
versely adjustable  rollers  of  defendants'  machines. 

The  most  careful  research  of  both  the  Rayburn  and 
the  Strain  applications  will  fail  utterly  to  disclose  any 
necessity  for  narrowly  construing  either  claim  i  or 
claim  lo,  and  these  claims  should  be  construed  to  save 
to  Mr.  Strain  and  his  grantees  the  substantial  monop- 
oly of  the  invention  produced  by  him. 

"The  claims  of  a  patent  are  to  be  fairly  con^ 
strued,  so  as  to  cover,  if  possible,  the  invention, 
and  thus  save  it,  if  it  be  a  meritorious  one.  In 
approaching  a  patent  we  are  to  look  primarily  at 
the  thing  the  inventor  conceived  and  described  in 
his  patent." 

Mossberg  v.  Metter,  135  Fed.  99. 

As  to  the  rule  in  interpretation  of  claims  of  patents 
the  Supreme  Court  says: 

"The  court  should  proceed  in  a  liberal  spirit  so 
as  to  sustain  the  patent  and  the  construction 
claimed  by  the  patentee  himself,  if  this  can  be  done 
consistently  with  the  language  he  has  employed." 

Klein  v.  Russell,  19  Wall.  466. 

"Patents  should  be  construed  in  a  liberal  spirit, 
to  sustain  the  just  claims  of  the  inventor.  This 
principle  is  not  to  be  carried  so  far  as  to  exclude 
what  is  in  it,  or  to  interpolate  anything  which  it 
does  not  contain.  But  liberality,  rather  than  strict- 
ness, should  prevail  where  the  fate  of  the  patent 
is  involved,  and  the  question  to  be  decided  is 
whether  or  not  the  inventor  shall  hold  or  lose  the 
fruits  of  his  genius  and  his  labors." 

Rubber  Co.  v.  Goodyear,  9  Wall.  795. 

As  said  by  the  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit  in  Columbia  Wire  Co.  v.  Kokomo  Co. 
(143  Fed.  116,  124)  : 
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"The  object  of  the  law  authorizing  the  grant 
is  to  stimulate  invention  by  this  reward  to  the  in- 
ventor. It  must  be  administered  in  conformity 
with  this  liberal  policy,  as  a  wise  exception  from 
the  common  law  against  monopolies.  So  the  ex- 
clusive privilege  of  the  patentee  must  be  protected 
to  the  full  extent  of  his  invention  and  grant." 

As  said  by  the  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit   in  Ide  v.   Trorlicht   etc.   Co.    (115   Fed. 

137): 

''Mere  changes  in  the  form  of  a  device,  or  of 
some  of  the  mechanical  elements  of  a  combination, 
will  not  avoid  infringement  where  the  principle  or 
mode  of  operation  is  adopted." 

The  most  that  can  be  said  for  defendants'  machine 
is  that  one  element  of  the  combination  has  been  im- 
proved, in  that  the  individual  and  independently  ad- 
justable rollers  can  be  also  adjusted  or  slided  longi- 
tudinally to  vary  the  point  at  which  the  given  grading 
opening  is  arranged,  but  this  does  not  avoid  infringe- 
ment.    The  rule  is: 

"Where  an  element  in  a  combination  is  im- 
proved, and  yet  performs  the  same  function  in 
the  same  way,  the  use  of  the  combination  is  in- 
fringed." 

Foster  v.  Moore,  i  Curtiss  279. 

It  seems  to  appellant  that  the  facts  of  this  case  fall 

squarely  within  the  decision  of  the  Court  of  Appeals 

for  the  Fourth  Circuit  in  Crown  Cork  &  Seal  Co.  v. 

Aluminum  Stopper  Co.  (108  Fed.  866),  in  which  it  is 

said: 

"The  court  will  look  through  the  disguises,  how- 
ever ingenious,  to  see  whether  the  inventive  idea 
of    the   original    inventor    has    been    appropriated, 
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and  whether  the  defendant's  device  contains  the 
material  features  of  the  patent  in  suit,  and  will 
declare  infringement  even  when  those  features 
have  been  supplemented  and  modified  to  such  an 
extent  that  the  defendant  may  be  entitled  to  a  pat- 
ent for  the  improvement.'' 

Walker  on  Patents,  section  349,  says  of  combination 

claims : 

''Such  a  claim  is  infringed  by  him  who,  with- 
out ownership  or  license,  makes,  uses,  or  sells  any 
apparatus  made  up  of  enough  of  the  described  de- 
vices to  produce  the  specified  result,  by  the  speci- 
fied mode  of  operation." 

As  said  by  this  court  in  Los  Angeles  Art  Organ  Co. 
V.  Aeolian  Co.  (143  Fed.  880,  887)  : 

"If  the  change  introduced  by  the  defendant  con- 
stitutes a  mechanical  equivalent  in  reference  to  the 
means  used  by  the  patentee,  and  if  besides  being 
an  equivalent,  it  accomplishes  something  useful 
beyond  the  effect  or  purpose  accomplished  by  the 
patentee,  it  will  be  an  infringement  as  respects 
what  is  covered  by  the  patent,  although  the  further 
advantage  may  be  a  patentable  subject  as  an  im- 
provement on  the  former  invention." 

Mr.  Strain's  invention  was  not  a  mere  improvement 
in  detail.  It  involved  an  added  principle  and  imme- 
diately after  he  made  the  invention  it  went  into  gen- 
eral use  and  was  immediately  adopted  by  the  trade  and 
public  and  has  in  fact  totally  superceded  all  the  old 
machines.  This  is  set  forth  strongly  in  the  testimony 
of  all  the  witnesses. 

Mr.  Stebler,  the  complainant,  testifies : 
"Q.  28.     And  to  what  extent  since  the  introduction 
of  the  machine  of  Complainant's  Exhibit  Patent  in  Suit 
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have  you  been  in  and  throughout  the  packing  houses  of 
Cahfornia? 

A.  I  have  been  passing  to  and  fro  between  all  of 
them  either  in  consultation  in  my  capacity  as  expert 
or  actually  furnishing  them  these  improved  machines. 

Q.  29.  Are  you  then  sufficiently  familiar  with  the 
orange  grading  and  sizing  machines  which  have  been 
in  use  in  California  since  1902  to  enable  you  to  state 
what  kinds  of  machines  have  been  in  general  use? 

A.     Yes,  sir. 

Q.  30.  To  what  extent  then,  since  the  introduction 
of  the  machine  of  Complainant's  Exhibit  Patent  in  Suit 
has  the  machine  of  said  patent  gone  into  use? 

A.     To  the  practical  exclusion  of  all  others. 

Q.  31.  When  you  say  'to  the  practical  exclusion  of 
all  others,'  what  has  been  your  own  business  experi- 
ence in  the  placing  of  machines  of  this  patent? 

A.  We  have  placed  them  in  almost  every  packing 
house,  not  only  in  California,  but  elsewhere. 

Q.  32.  What  became  of  the  machines  which  had 
been  in  such  packing  houses? 

A.  If  they  had  machines  prior  to  that  time  they 
were  discarded  or  thrown  away  almost  invariably. 

Q.  33.  Have  you  yourself  removed  any  of  such  old 
machines  ? 

A.     A  great  many  of  them. 

Q.  34.  What  machine  has  become  the  standard  ma- 
chine in  use  in  orange  packing  houses  for  sizing  or 
grading  oranges? 

A.  Machines  of  the  type  shown  in  Complainant's 
Exhibit  Patent  in  Suit,  having  a  separately  and  inde- 
pendently adjustable  sizing  member  for  each  size  or 
grade  of  fruit  packed. 

Q.  48.  And  to  what  extent  have  you  put  in  graders 
or  sizers  of  any  other  construction  or  mode  of  opera- 
tion? 

A.  We  have  practically  put  in  no  others,  since  we 
began  building  these  machines. 

O.  49.  And  based  upon  your  observations  on  your 
various  trips  through  the  packing  houses,  what  would 
you  say  in  regard  to  the  number  of  machines  of  othei 
constructions  which  have  been  installed  and  used  which 
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did  not  involve  the  independent,  individual  adjustment 
of  the  grades  as  set  forth  in  the  patent  in  suit? 
A.     There  are  practically  none." 

M.  R.  Whiffin  testifies  to  the  displacement  of  the 
California  cr  "Ish"  machines  with  machines  embody- 
ing the  Strain  invention.    He  says : 

"0.  15.  What  was  the  reason,  Mr.  Whifhn,  for 
changing-  from  the  California  grader  to  the  grader  you 
have  just  referred  to? 

A.  Because  it  was  not  practical  in  the  sizing  of  our 
fruit. 

Q.   16.     In  what  respect  was  it  not  practical? 

A.  Because  you  could  not  set  any  independent  size 
of  roller. 

Q.  17.  Is  the  setting  of  each  size  of  roller  or  grade 
then  a  desirable  feature  in  the  grading  or  sizing  of 
oranges  ? 

A.  Absolutely,  more  so  now,  because  the  eastern 
buyers  insist  on  it. 

Q.  18.  That  feature  is  particularly  desirable  in 
order  to  keep  a  uniformity  of  pack,  is  it  ? 

A.     Certainly." 

Defendants  produced  a  number  of  the  packers  and 
superintendents  of  packing  houses  and  the  testimony  of 
every  one  of  them  shows  that  the  Strain  invention  has 
entirely  driven  the  old  style  *Tsh"  or  ''California" 
graders  and  the  old  ''rope"  graders  out  of  use.  It  is 
to  be  noted  that  although  the  Ish  patent  expired  in 
1908  and  it  became  a  free  machine  in  August  of  that 
year,  yet  there  has  never  been  a  single  installation  of 
one  of  those  machines  since  that  date  by  anyone.  A 
few,  less  than  half  a  dozen,  have  been  shown  to  be 
still  in  existence.  These  are  used  as  makeshifts  when 
the  regular  equipment  of  Strain  machines  is  for  some 
reason  inadequate  to  handle  all  the  work  or  these  old 
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California  graders  are  used  to  size  the  "culls"  which 
are  not  packed  for  the  market.  There  never  was  a 
more  complete  case  of  an  invention  driving  all  other 
machines  out  of  use  than  in  the  case  of  this  Strain 
invention. 

L.  E.  Tucker  says  he  is  the  foreman  of  the  packing 
houses  of  the  Upland  Citrus  Association,  at  Upland, 
Cal.  He  is  called  by  the  defendants.  They  have  one 
old  California  grader  which  is  the  only  one  left,  all  the 
others  ha/ue  been  displaced  with  Strain  graders.  They 
put  in  seven  of  these  Strain  machines.  The  reason  was 
"it  was  better  to  set  each  size  separate"  and  they  could 
not  do  this  with  the  California  grader.  [Transcript, 
pages  235-6.]  The  one  California  grader  that  they 
have  is  not  used  in  the  packing  house.  It  is  outside  of 
the  packing  house  and  used  only  for  grading  "culls," — 
the  oranges  of  a  quality  which  are  not  shipped.  [Tran- 
script, page  238.] 

T.  C.  Jameson,  called  on  behalf  of  the  defendants, 
testifies  that  the  California  graders  that  he  originally 
had  have  all  been  displaced  with  machines  embodying 
the  Strain  invention.     [Transcript,  pages  240-251.] 

F.  K.  Adams  also  testifies  to  the  displacement  by  the 
Strain  invention  of  the  California  graders.  [Tran- 
script, page  258.]  He  testifies  that  it  is  advantageous 
to  be  able  to  adjust  each  grading  opening  independ- 
ently.    [Transcript,  page  263.] 

H.  E.  Walcott,  called  by  the  defendants,  is  a  mana- 
ger of  orange  packing  houses  at  Pomona,  Cal.,  for  the 
Pomona  Fruit  Growers'  Association;  that  said  associa- 
tion and  exchange  have  not  put  in  any  new  California 
graders  since   1902;  that  all  the  equipment  they  have 
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bought  since  that  date  has  been  graders  employing  the 
individual  and  independently  adjustable  rollers.  These 
machines  have  all  been  made  either  by  the  appellant, 
under  the  Strain  patent,  or  by  the  defendant,  George 
D.  Parker.  He  testifies  that  he  has  been  around 
through  the  packing  houses  of  California  to  a  greal 
extent  and  that  from  ipo2  to  ipio  he  does  not  know 
of  a  single  instance  of  the  installation  of  a  California 
grader.  [Transcript,  page  297.]  The  Pomona  ex- 
change alone  has  purchased  either  eight  or  nine  grad- 
ers during  that  time. 

Each  one  of  these  witnesses  for  defendants  testify 
that  an  individual  or  independent  adjustment  of  thtj 
several  grading  openings  could  not  be  secured  in  the 
Ish  or  California  grader. 

In  connection  with  the  immediate  adoption  and  gen- 
eral use  of  the  Strain  invention  and  the  great  utility 
of  this  independent  and  individual  adjustment  of  the 
several  grade  openings,  attention  is  called  to  Mr.  Steb-* 
ler's  testimony: 

"Q.  112.  Will  you  now  describe  to  us  the  mode  of 
operation  of  the  device  of  the  patent  in  suit? 

A.     You  refer  to  the  Robert  Strain  patent,  of  course  ? 

Q.   113.     Yes,  sir. 

A.  Well,  in  packing  fruit  for  market,  especially 
oranges,  it  has  been  found  advisable  to  assort  them 
for  sizes  as  they  come  from  the  orchard,  of  course, 
greatly  varying  in  size  and  I  suppose  for  a  number  of 
years  prior  to  my  advent  into  it  mechanical  devices  of 
various  kinds  had  been  employed  for  this  purpose.  I 
have  already  described  the  machine  that  I  went  to  work 
with  and  pointed  out  one  of  its  chief  objections,  which 
was  inability  to  adjust  and  regulate  the  sizes  of  fruit 
as  sorted  by  this  machine,  owing  to  its  inherent  con- 
struction.    I  have  also  noted  the  desirability  of  finding 
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some  means  to  overcome  this  objection  and  when  it 
was  presented  to  me  I  was  not  slow  in  recognizing  its 
value  and  availing  myself  of  it.  To  describe  the  con- 
struction of  this  particular  machine  I  will  say  that  the 
fruit  is  fed  in  to  it  at  one  end  from  some  suitable  means 
and  as  it  is  carried  along  the  machine  the  machine  it- 
self assorts  it  into  varying  sizes  which  is  accomplished 
by  allowing  the  fruit  to  drop,  roll  or  pass  through  the 
graduated  apertures  between  the  gradmg  members. 
All  prior  machines  of  this  character  so  far  as  I  know 
employed  this  principle  but  it  was  the  possibility  of 
more  completely  regulating  the  sizes  as  produced  by 
this  particular  machine  that  gave  it  its  value  and  it 
was  the  only  machine  that  had  ever  been  placed  up  to 
that  time  in  which  these  sizes  could  be  separately  regu- 
lated independent  of  each  other,  a  fact  which  was  at 
once  recognized  by  every  orange  packer.  I  might  say 
its  value  in  tJiis  respect  was  recognized  at  the  same 
time  also,  so  much  so  that  it  at  once  became  not  only 
the  leading  machine  but  about  the  only  machine  there 
zvas  any  demand  or  sale  for  and  it  has  so  continued  to 
the  present  time. 

Q.  114.  What,  Mr.  Stebler,  is  the  reason  for  the 
requirement  that  the  different  grades  be  independently 
adjustable? 

A.  The  reason  is  the  different  varieties  of  fruit  will 
pack  or  fill  a  receptacle  differently  through  a  given 
sized  aperture,  hence  the  necessity  of  regulation  here. 
This  is  not  always  equally  true  on  all  adjacent  sizes 
and  some  will  require  more  regulation  than  others. 
Then  again,  each  and  every  packer  being  engaged  in 
operating  his  own  individual  business,  has  his  own 
caprices  as  to  how  his  fruit  is  to  be  packed  and  he 
prefers  means  whereby  he  can  control  this  absolutely 
himself  rather  than  being  bound  by  the  caprices  of  the 
manufacturers  of  some  given  machine  in  which  he  is 
limited  to  the  adjustments  provided  in  this  particular 
machine  by  the  manufacturers  and  of  which  he  cannot, 
of  course,  avail  himself  as  far  as  he  would  like. 

Q.  121.  You  say  that  you  are  familiar  with  the  de- 
fendant's machine.  Will  you  now  compare  its  inter- 
relation of  parts  and  mode  of  operation  of  this  machine 
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with  the  device  of  the  Complainant's  Exhibit  Patent  in 

Suit?  ^      ^ 

A.  Having  previously  described  the  mode  of  opera- 
tion of  the  patent  in  suit  I  will  say  that  defendant's 
machine  operates  in  practically  the  same  manner.  The 
fruit  being  fed  onto  that  from  one  end  from  some  suit- 
able means  and  is  carried  along  the  grade-way  until  it 
comes  in  contact  with  an  aperture  between  the  grading 
members  which  will  allow  it  to  pass  through.  The 
grading  members  in  defendant's  machine,  as  in  the 
patent  in  suit,  being  composed  of  a  traveling  belt  and  a 
series  of  end  to  end  independently  adjustable  rollers. 
Q.  122.  Calling  your  particular  attention  to  the 
parts  marked  '36'  in  Figure  4  of  the  Exhibit  Parker 
Patent,  and  also  illustrated  and  shown  in  Complain- 
ant's Exhibit  Photo  #3,  what  function  do  these  parts 
perform  in  defendant's  machine? 

A.  They  merely  close  up  the  aperture  in  the  grade- 
way  between  the  grading  elements. 

It  has  been  the  utilization  of  Robert  Strain's  con- 
ception that  the  independent  adjustment  of  the  grading 
openings  would  give  the  operator  the  necessary  control 
of  the  separation  or  grading  that  has  caused  the  Strain 
and  the  Parker  machines  to  go  into  such  extended  use 
and  to  thus  totally  supplant  all  other  machines. 

This  proof  conclusively  shows  that  the  Strain  inven- 
tion was  not  a  mere  improvement  in  detail  but  was  an 
invention  of  far-reaching  effect  and  striking  novelty, 
and  it  should  appeal  to  the  court  as  entitled  to  liberality 
at  its  hands,  and  in  view  of  the  widespread  utility  and 
adoption  of  the  invention  the  court  will  without  ques- 
tion give  the  patent  in  suit  such  degree  of  liberality 
in  its  interpretation  of  the  terms  as  will  secure  to  the 
owner  of  the  Strain  patent  the  substantial  monopoly 
of  the  invention  produced  by  Mr.  Strain.     This  is  the 
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true  rule  of  law,  and  tested  by  this  rule  the  defendants' 
machines  are  infringements. 

The  best  proof  that  Robert  Strain's  invention  was 
not  obvious  resides  in  the  fact  that  although  from  1891 
to  1900  the  Ish  or  "California"  graders  were  in  gen- 
eral use  and  likewise  the  "rope"  graders  were  in  use, 
no  one  produced  this  now  seemingly  simple  but  ex- 
tremely valuable  invention,  yet  the  record  in  this  case 
shows  numerous  unsuccessful  attempts  of  inventors  to 
produce  a  successful  and  practical  grader.  Appellant 
himself  was  engaged  for  years  prior  to  Robert  Strain's 
invention  in  the  manufacture  of  the  "rope"  and  of  the 
"Ish"  or  "California"  graders,  and  is  an  inventor  as 
well  as  a  skilled  mechanic  and  manufacturer,  and  it 
was  not  apparent  to  him  and  he  never  discovered  this 
invention  until  Robert  Strain  produced  it,  although 
Mr.  Stebler  was  familiar  with  all  the  patents  set  up 
by  defendants  and  had  been  familiar  therewith  prior 
to  Mr.  Strain's  invention  and  none  of  them  suggested 
it  to  him.     [Transcript,  pages  612-619.] 

Consideration  has  been  given  to  the  "rope"  grader, 
both  as  exemplified  in  the  Woodward  and  Cerruti  pat- 
ents, and  to  the  "Ish"  or  "California"  grader,  both  as 
illustrated  and  shown  in  the  Ish  patent  and  as  modified 
by  manufacturers.  The  only  other  "prior  art"  intro- 
duced by  defendants  is  contained  in  copies  of  letters 
patent  describing  the  theories  of  inventors,  which 
theories  have  never  proven  practical  and  which  have 
never  had  any  real  standing  in  the  art.  Their  ma- 
chines have  never  been  commercially  used  and  the 
patents  are  most  purely  mere  "paper"  patents.  They 
are  entitled  to  little,  if  any,  consideration,  but  even  if 
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they  were  given  full  credit  as  practical  machines  no 
one  of  these  prior  patents  either  illustrates  the  principle 
of  the  Strain  invention  or  described  the  substance  of 
the  Strain  invention.  None  of  these  prior  patents  has 
any  bearing  on  the  scope  of  claims  i  and  lo  as  con- 
strued by  appellant.  There  is  nothing  in  such  paper 
art  to  require  or  justify  this  court  in  narrowly  con- 
struing  said  claims  and  limiting  them  to  the  exact  con- 
struction shown  by  Mr.  Strain  in  his  drawings. 

Appellant's  expert,  Mr.  Knight,  in  his  testimony, 
summarizes  these  patents,  in  brief,  as  follows: 

"Defendants'  Exhibit  "Nelson  Patent,"  being  Let- 
ters Patent  Number  713,484:  This  is  a  machme  for 
sorting  fruit  according  to  quality,  and  the  sorting  op- 
eration is  performed  by  an  attendant,  the  machme  not 
being  an  automatically  operating  sizing  machine,  i 
find  nothing  in  this  patent  bearing  on  the  principle  of 
operation  of  either  the  Strain  machine  or  the  Parker 
machine. 

Defendants'  Exhibit  "Hutchins  Patent,"  being  Let- 
ters Patent  Number  456,092.  This  is  called  an  assort- 
ing machine,  but  it  is  actually  a  sizing  machine,  and  it 
sizes  by  passing  the  fruit  along  between  a  longitudinally 
moving  member  and  a  roller,  the  roller  being  provided 
with  ribs.  The  machine  comprises  a  series  of  super- 
posed elements,  two  being  show^n,  there  being  a 
grading  element  for  each  size  of  fruit,  in  regard  to 
the  operation  of  any  of  these  elements,  the  principle  of 
operation  is  similar  to  that  of  the  rope  and  roller 
graders  in  general,  for  instance,  the  California  grader, 
the  Strain  grader  and  the  Parker  grader,  but  as  a 
complete  machine,  comprising  a  series  of  end  to  end 
elements,  the  machine  is  different  in  that  the  elements 
are  arranged  one  above  another  instead  of  end  to  end. 
This  is  a  good  point  in  regard  to  compactness,  in  fact 
is  what  the  man  is  driving  at,  but  it  is  fatally  defective 
on  one  important  requirement  of  a  successful  grader, 
viz. :  longitudinal  extension  in  such  machine  so  as  to 
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provide  for  delivery  to  packing  bins.  I  therefore  con- 
clude that  in  regard  to  any  single  element  the  principle 
of  this  machine  is  similar  to  that  of  the  Strain  and 
Parker  graders,  but  in  regard  to  the  machine  as  a 
whole,  its  distinctive  principle  is  different.  I  would  add 
that  this  machine  would  not  be  adapted  to  grading 
oranges  for  the  reason  that  the  ribs  on  the  rollers 
would  mutilate  the  fruit  so  as  to  render  it  useless,  but 
in  so  far  as  it  would  work  with  anything  its  principle 
would  be  the  same. 

Q.  39.  You  have  referred  to  the  fact  that  in  this 
exhibit.  Defendants'  Exhibit  "Hutchins  Patent,"  the 
grading  elements  are  superposed  one  above  the  other, 
w^hile,  as  you  have  stated,  the  grading  rollers,  consti- 
tuting the  grading  element  of  the  patent  in  suit  and  of 
defendants'  machine,  are  arranged  end  to  end.  Does 
this  construction  illustrated  in  this  Hutchins  Patent 
throw  any  light,  in  your  opinion,  upon  the  meaning  of 
the  term  "end  to  end,"  as  used  in  the  patent  in  suit? 

A.  Yes  sir.  I  think  that  this  construction  is  an 
example  of  a  construction  other  than  end  to  end;  that 
is  to  say,  the  successive  grading  elements  are  not  dis- 
placed endwise  in  relation  to  each  other,  but  trans- 
verse; this  is  to  say,  one  above  another.  I  would  like 
here  to  call  attention  to  another  defect  in  this  construc- 
tion of  Hutchins,  which  is  overcome  by  the  end  to  end 
construction.  Each  grading  element  of  the  Hutchins 
device  discharges  a  portion  of  the  fruit  over  the  end 
and  another  portion  passes  through  between  the  two 
members  of  the  grading  element.  Now  the  portion 
that  passes  over  the  end  in  the  Hutchins  device  is  the 
separated  portion  sized  by  that  element  and  the  portion 
which  passes  through  to  the  next  element  is  the  por- 
tion which  is  not  sized  or  graded  by  that  element.  Con- 
sequently, if  a  large  number  of  such  elements  were 
used,  such  as  is  required  in  orange  packing,  the  fruit 
which  passes  onto  the  last  grading  elements  would 
have  to  pass  through  all  of  these  grading  devices,  that 
is  to  say,  between  each  set  of  rollers  and  belts  suc- 
cessively, being  subject  to  a  correspondingly  great 
amount  of  wear  and  tear  in  the  operation,  whereas, 
with  the  end  to  end  arrangement,  the  fruit  which  passes 
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through  between  the  two  members  of  each  grading 
element  is  immediately  removed  from  the  machine  and 
does  not  have  to  undergo  this  grading  operation  again 
and  the  other  fruit,  which  does  not  pass  through  simply 
runs  to  the  next  grading  element. 

Q.  40.  The  oranges  would  drop  by  gravity  through 
from  one  grading  element  to  another  in  this  Hutchins 
device,  until  it  found  the  roller  and  belt  which  formed 
an  opening-  slightly  less  than  its  size,  would  it? 

A.     Yes,  sir. 

Q.  41.  And  in  your  opinion,  the  successive  falls  ol 
the  oranges  in  that  machine  would  be  a  deteriorating 
agent  inducing  decay  in  the  oranges  ? 

Mr.  Acker:  Objected  to  as  leading  in  the  extreme, 
furthermore,  this  witness  has  repeatedly  testified  that 
he  is  not  qualified  to  testify  as  an  expert  in  regard  to 
the  orange  industry. 

A.     Yes,  sir. 

Defendant's  Exhibit  "Bailey  Patent/'  being  Letters 
Patent  Number  671,646.  This  is  a  fruit  grader  com- 
prising a  series  of  grading  elements,  each  element  being 
double  and  one  member  or  each  side  consisting  of  a 
vertically  adjustable  plate  carrying  a  series  of  discs,  the 
other  member  of  each  grading  element  consisting  of 
the  corresponding  portion  of  a  rotary  disc  or  ring 
having  inclined  or  beveled  edges  so  that  as  the 
fruit  is  delivered  up  onto  the  ring  it  is  carried  on  by 
the  ring  into  contact  w4th  the  discs  "12"  of  the  suc- 
cessive sections  and  the  supporting  plates  of  these  discs 
are  adjusted  so  that  the  aperture  between  the  rotating 
carrying  discs  and  the  disc  carried  by  the  adjustable 
plates  increases  in  steps,  the  fruit  passing  through  as 
soon  as  it  reaches  an  aperture  of  sufficient  size.  In  re- 
gard to  the  broad  principle  of  operation,  this  machine 
is  similar  to  the  California,  the  Strain  and  other  rope 
and  roller  graders.  It  has,  however,  inherent  defects, 
which,  in  my  opinion,  prevents  it  from  being  an  equiva- 
lent for  any  of  these  other  straight  line  graders,  its 
rotary  motion  leading  to  inherent  difficulties  in  opera- 
tion. To  secure  any  considerable  capacity  in  the  ma- 
chine, it  would  have  to  be  given  a  considerable  angular 
velocity  and  this   would  result  in  an  appreciable  cen- 
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trifugal  action  on  the  fruit,  tending  to  increase  the  out- 
ward pressure  on  the  outer  side  of  the  machine  and 
decrease  the  discharging  pressure  on  the  inner  side; 
furthermore,  this  circular  shape  renders  it  necessary  to 
use  a  large  number  of  discs  "12"  for  each  section  and 
this  does  not  give  a  smooth  bearing  face  for  the  fruit. 

Q.  43.  In  your  opinion,  Mr.  Knight,  based  upon 
your  observation  of  fruit  graders  and  your  knowledge 
of  oranges  and  the  orange  industry,  as  heretofore  testi- 
fied by  you,  would  or  would  not  a  device  built  in  ac- 
cordance with  defendant's  exhibit  "Bailey  Patent,"  be 
a  practical  commercial  machine  for  sizing  oranges? 

Mr.  Acker :  Objected  to  as  incompetent,  irrelevant 
and  immaterial  and  on  the  further  ground  that  the 
witness  has  not  been  shov/n  to  possess  the  qualihcations 
necessary  to  testify  to  such  fact. 

A.  My  opinion  is  that  it  would  not  be  a  practical 
commercial  machine. 

Defendant's  ExJiihit  "Hiitchins  Patent  No.  2''  being 
Letters  Patent  Number  465,856.  This  is  similar  in 
construction  and  operation  to  the  Hutchins  patent,  above 
described,  and  open  to  the  same  comments. 

Defendant's  Exhibit  ''Huntley  Patent/'  being  Letters 
Patent  Number  538,330.  I  find  no  special  similarity 
between  the  construction  shown  in  this  patent  and  that 
of  either  the  Strain  or  the  Parker  machines.  The  fruit 
runs  by  gravity  along  a  guide-way  under  a  roll  which 
is  spaced  from  the  guide-way  so  that  the  space  gradu- 
ally increases  and  the  fruit  is  ejected  from  the  guide- 
way  by  the  friction  of  the  roll  moving  in  such  direction 
as  to  lift  the  fruit  over  the  side  of  the  guide-way.  This 
is  not  the  principle  of  operation  of  either  the  Strain  or 
the  Parker  machines. 

Defendant's  Exhibit  "Burke  Patent,"  being  Letters 
Patent  Number  482,294.  In  this  machine  the  grade- 
way  is  formed  by  two  stationary  members,  each  of 
which  is  stepped  and  the  fruit  is  drawn  along  between 
said  members  by  a  belt  carrying  fingers,  which  extend 
up  into  the  grade-way  and  push  the  fruit  along.  This 
is  not  the  principle  of  operation  of  either  the  Strain  or 
the  Parker  machines. 
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Defendant's  Exhibit  ''Jones  Patent  No.  2,"  being 
Letters  Patent  Number  442,288.  This  is  strictly  a 
roller  machine,  the  grade-way  being  formed  on  one  side 
by  a  roller,  a  rotating  roller  having  a  series  of  stepped 
sections  and  on  the  other  side  by  a  stationary  member 
which  serves  as  a  fixed  wall.  There  is  no  longitudinally 
moving  member  for  conveying  the  fruit  along  the 
grade-way  and  presenting  it  successively  to  the  dif- 
ferent sections  or  rotating  members  and  the  principle 
of  operation  is  therefore  different  to  that  of  either  the 
Strain  or  the  Parker  machine. 

Defendant's  Exhibit  "Jones  Patent,"  being  Letters 
Patent  Number  430,031.  This  is  similar  to  the  Jones 
Patent  Number  442,288,  and  the  same  remarks  apply. 

Defendant's  Exhibit  "Jsh  Patent/'  being  Letters 
Patent  Number  458,422.  This  is  the  typical  rope  and 
roller  grader,  Ish  showing  a  belt,  but  stating  that  he 
may  use  a  rope.  The  principle  of  operation  of  this 
patent  is  that  of  carrying  the  fruit  by  the  operation  of 
the  longitudinally  moving  member  along  the  grade- 
way  and  presenting  it  successively  to  contact  with  suc- 
cessive roller  sections  of  dift'erent  diameters  so  that  as 
soon  as  it  reaches  an  aperture  of  sufficient  size  it  will 
pass  through.  As  far  as  concerns  the  act  of  grading 
the  fruit  in  any  one  section,  the  Ish  operation  is  simi- 
lar to  that  of  the  Strain  and  Parker  machines,  but  as 
regards  a  complete  machine  providing  for  the  grading 
of  a  number  of  sizes,  the  machine  is  different  in  that 
the  several  grades  are  provided  for  on  a  solid  roller 
having  stepped  sections  which  sizes  are  predetermined 
and  invariable.  In  the  machine  as  illustrated  then, 
there  is  no  provision  for  individual  or  independent  ad- 
justment or  variation  of  the  sizes  of  successive  sections 
so  as  to  give  any  desired  variation  of  the  grading  along 
the  grade-way. 

Defendant's  Exhibit  "Ellithorpe  Patent,"  being  Let- 
ters Patent  Number  399,509.  I  find  nothing  in  this 
patent  requiring  comment  as  it  is  of  the  gravity  table 
type  in  w^hich  the  fruit  is  sized  by  passing  over  a  table 
with  differently  sized  holes. 

Defendant's  Exhibit  "Maull  Patent,"  being  Letters 
Patent  Number  673,127.     This  is  a  rotary  grader  hav- 
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ing"  a  central  wheel  forming  the  inner  member  of  the 
grade-way  and  an  outer  curved  gauge,  preferable  of 
volute  shape,  which  forms  the  outer  member  of  the 
grade-way,  a  series  of  spouts  being  arranged  directly 
below  the  grade-way  so  that  as  the  fruit  is  carried 
around  by  the  rotation  of  the  wheel  it  will  fall  through 
betw'een  the  inner  and  outer  members  of  the  grade- 
w^ay  as  soon  as  it  reaches  a  point  where  the  space  is 
sufficiently  great  and  will  fall  into  the  corresponding 
spout.  This  is  somewhat  similar  to  the  Bailey  Patent 
in  o-eneral  principle  of  operation  but  it  does  not  have 
separate  sections  of  the  outer  member  and  does  not 
appear  to  me  of  any  special  interest  in  this  connection. 

Defendant's  Exhibit  ''Fleming  Patent,"  being-  Letters 
Patent  Number  475,497.  The  principle  of  operation 
of  this  machine  is  entirely  difterent  from  that  of  the 
Strain  or  Parker  or  any  rope  and  roller  grader,  the 
fruit  being  carried  along  by  a  belt  and  falls  through 
apertures  whose  size  are  controlled  by  tilting  flaps 
which  are  let  down  gradually  by  passing  over  an  hi- 
cline. 

Defendant's  Exhibit  "Jones  Patent  of  18^4,"  being 
Letters  Patent  Number  529,032.  This  is  a  machine 
of  the  rotary  type  operating  by  gravity,  the  grade-way 
being  formed  by  two  concentricly  mounted  rotating 
members  and  the  weight  of  the  fruit  causing  the  mem- 
bers to  turn  so  that  the  fruit  is  carried  through  the 
grade-way  from  the  portion  of  less  width  to  portions 
of  greater  wndth.  I  see  no  special  resemblance  between 
this  and  the  Strain  or  Parker  machines. 

Defendant's  Exhibit  "Woodward  Patent,"  being  Let- 
ters Patent  Number  466,817.  This  is  a  rope  grader, 
the  grade-way  being  formed  by  two  ropes  mounted  so 
that  the  space  between  them  diverges  gradually  and  the 
fruit  being  carried  along  by  the  ropes  and  falling 
through  as  soon  as  it  reaches  a  point  of  sufficient  sep- 
aration. There  is  no  provision  for  individual  or  inde- 
pendent adjustment  or  variation  of  successive  portions 
so  as  to  provide  for  variation  in  grading  and  the  ma- 
chine is  in  that  respect  different  from  the  Strain  and 
Parker  machines  as  well  as  in  the  general  respect  of 
being  a  rope  grader  instead  of  a  rope  and  roller  grader. 
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Defendant's  Exhibit  "Cemiti  Patent/'  being  Letters 
Patent  Number  534,783.  This  is  also  a  rope  grader 
and  the  same  remarks  apply  to  it  as  to  the  Woodward 
patent." 

This  testimony  clearly  shows  that  the  substance  of 

Mr.  Strain's  invention  is  not  disclosed  in  any  of  these 

paper  patents  and  that  from  none  of  them  would  any 

manufacturer  nor  did  any  manufacturer  or  fruit  packer 

secure  the  slightest  hint  of  the  substance  of  Mr.  Strain's 

invention.     The  profert  of  these  patents  in  this  case  is 

aptly  characterized  by  the  Supreme  Court  in  Carnegie 

Steel  Co.  V.  Cambria  Iron  Works  (185  U.  S.  425): 

"This  defense  presents  the  common  instance  of 
a  patent  which  attracted  no  attention  and  was  com- 
mercially a  failure,  being  set  up  as  an  anticipation 
of  a  subsequent  patent  which  has  proved  a  success, 
because  there  appears  to  be  in  the  mechanism 
described  a  possibility  of  its  having  been,  with 
some  alterations,  adaptable  to  the  process  there- 
after discovered." 

These  paper  conceptions  which  have  never  been  prac- 
tically used  are  in  fact  nothing  more  than  mere  aban- 
doned experiments.  They  are  experiments  which  have 
never  gone  even  beyond  the  paper  stage.  It  is  well 
settled  that 

**The  unsuccessful  experiments  of  others  tend 
to  show  the  exercise  of  inventive  genius  by  the 
one  who  first  produced  a  successful  result." 

Ham  Co.  v.  Deitz,  13  C.  C.  A.  690. 

Mr.  Knight's  testimony  is  not  contradicted  by  any 
witness  in  this  case.  It  stands  unimpeached.  On  the 
other  hand  it  is  corroborated  in  essential  matters  an<i 
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details  by  the  testimony  of  Mr.  Stevenson  [Transcript, 
pa^e  765]. and  Mr.  Stebler  [Transcript,  pages  612-619, 
721-723]. 

In  urging  Your  Honors  to  protect  Mr.  Strain's  real 

invention  according  to  the  true  scope  thereof  and  to 

construe  the  claims  according  to  their  terms  and  thus 

embrace  the  substance  of   Mr.   Strain's   invention,   we 

submit,   in   the   language   of   this   court,   in  Parker  v. 

Stebler  {lyy  Fed.  214) : 

"We  think,  in  view  of  the  prior  art,  that  the 
Bryan  (Strain)  invention  marked  a  distmct  step 
in  advance,  whereby  a  notable  success  was 
achieved,  and  that  its  claims  are  entitled  to  a  fairly 
liberal  construction." 

His  Honor  Judge  Wellborn,  in  the  District  Court, 
announced  his  decision  orally  at  the  conclusion  of  the 
argument  and,  although  counsel  for  the  parties  for 
their  use  had  the  decision  taken  stenographically  and 
reduced  to  typewriting,  no  copy  thereof  has  been  filed 
in  the  case  or  appears  in  the  record.  If  counsel  for 
defendants  wishes  we  will  not  object  to  the  presentation 
of  such  report  of  Judge  Wellborn's  decision.  We  do 
not  quote  it,  not  having  had  an  opportunity  to  consult 
with  opposing  counsel  in  regard  thereto.  It  was  very 
short  and  did  not  discuss  in  detail  the  issues  of  the  case, 
simply  announcing  His  Honor's  conclusions. 

A  careful  consideration  of  the  defendants'  machines 
demonstrates  that  they  embody  every  element  of  each 
of  the  claims  sued  upon.  The  only  difference  existing 
between  defendants'  machines  and  the  Strain  invention, 
as  illustrated  in  the  patent  in  suit,  is  the  lengthening 


—75— 

out  of  the  machine  by  the  interposition  between  the 
gradinor  openings,  formed  by  the  individual  and  inde- 
pendently adjustable  rollers  and  belt,  of  the  telescopic 
arms  which  are  provided  in  defendants'  machines  for 
what  the  Parker  patent  asserts  to  be  an  added  patent- 
able function,  but  it  is  clear  that  in  the  separation  of 
fruit,  in  the  control  of  the  grading  openings  as  to  size 
of  fruit  to  be  separated  thereby,  as  to  the  mode  or 
principle  of  operation  in  the  separation  as  to  sizes,  the 
defendants'  machines  are  practically  identical  in  me- 
chanical elements  and  in  the  interrelation  of  such  ele- 
ments and  are  identical  in  the  way  they  co-operate,  em- 
ploying only  well  known  equivalent  forms  of  the  ad- 
justing devices  and  roller-supporting  brackets. 

For  these  reasons  the  defendants'  machines  infringe 
the  claims  and  it  should  be  so  decreed. 

Fri^ddrick  S.  Lyon, 
Solicitor,  and  of  Counsel  for  Complainant-Appellant. 
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BRIEF  AND  ARGUMENT  ON  BEHALF  OF 
APPELLEES. 

At  the  outset  we  desire  to  state  that  the  appellees, 
defendant  below,  introduced  in  evidence  in  the  case 
a  large  number  of  exhibits  showing  the  prior  art  as 
disclosed  by  the  patent  records,  and  structures  exem- 
plifying certain  devices  admitted  to  have  been  in  use 
for  many  years  prior  to  the  date  of  the  invention 
covered  by  the  letters  patent  in  suit. 


STATEMENT  OF  THE  CASE. 

The  present  appeal  is  from  an  order  of  dismissal 
on  Final  Hearing  made  and  entered  on  the  30th  day 
of  September,  1912,  by  the  United  States  District 
Court,  Southern  District  of  California,  Southern 
Division,  in  the  suit  entitled  Fred  Stebler  (appellant 
herein)  vs.  Riverside  Heights  Orange  Growers  Asso- 
ciation and  George  D.  Parker  (appellees  herein), 
No.  1562,  adjudging  claims  1  and  10  of  United  States 
Reissue  Letters  Patent  No.  12297,  granted  Robert 
Strain,  December  27,  1904,  for  an  improved  Fruit 
Grader,  not  to  have  been  infringed  by  the  Fruit 
Grader  manufactured  and  sold  by  George  D.  Parker 
(one  of  the  appellees  herein)  and  placed  into  use 
by  the  Riverside  Heights  Orange  Growers  Associa- 
tion (the  other  appellee  herein). 

The  appellees  admit  title  to  the  letters  patent  in 
suit  to  be  vested  in  appellant. 

The  assignments  of  error  on  appeal  (page  791  of 
the  record),  though  four  in  number,  are  referable  to 
two  general  errors,  to  wit: 

A.  Error  in  dismissing  the  Bill  of  Complaint. 

B.  Error  in  not  holding  claims  1  and  10  of  the 
Reissue  letters  patent  in  suit  or  either  of  said  claims 
to  have  been  infringed  by  the  appellees  herein. 

The  defenses  raised  in  the  lower  court  were: 

1,  Invalidity  of  the  inventions  involved  in  claims 
1  and  10  of  the  Reissue  letters  patent  in  suit  by  rea- 
son of  anticipation  of  the  combination  called  for  by 
said  claims. 

2.  Non-infringement  on  the  part  of  the  defendants 
(appellees  herein)   of  the  invention  called  for  by 
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either  of  the  mentioned  claims  of  the  Reissue  letters 
patent  in  suit. 


The  decision  of  the  lower  court  was  rendered  by 
his  Honor  Olin  Wellborn,  after  an  extended  argu- 
ment, four  days  ha^dng  been  allowed  for  argument, 
viz.:  September  12th,  13th,  16th  and  17th.  The 
Court,  after  having  heard  the  pleading  and  proofs 
and  arguments  of  counsel,  and  having  duly  consid- 
ered the  same  and  being  fully  advised  in  the  prem- 
ises, rendered  an  oral  decision  on  the  17th  day  of 
September,  1912.  While  the  decision  of  the  Court 
does  not  appear  in  the  record  of  the  case,  the  follow- 
ing is  a  true  copy  of  the  same  as  taken  down  by  the 
stenographer  present  in  Court  for  such  purpose. 

DECISION  OF  THE  LOWER  COURT. 

"Mr.  Lyon  has  made  things  clear  to  me,  as  he 
always  does,  and  I  may  say  further,  from  a  num- 
ber of  years'  experience  with  him  as  a  patent 
lawyer,  I  find  that  he  combines  to  an  uncommon 
extent  fine  mechanical  ingenuity  and  skill  with 
a  broad  and  accurate  knowledge  of  patent  law 
principles,  and  for  that  reason  his  conclusions, 
when  reached  after  consideration,  always  de- 
mand my  most  respectful  attention.  Sometime^ 
I  agree  with  him  and  sometimes  I  do  not.  This 
is  one  of  the  instances  where  I  do  not  agree  with 
him  as  to  the  question  of  infringement. 

"To  my  mind,  the  device  constructed  under 
the  Strain  Patent  and  that  under  the  Parker 
Patent,  or  rather  the  Parker  device,  the  Parker 
Patent  not  being  involved  in  this  suit,  are  differ- 
ent substantially,  are  mechanically  different.  I 
am  satisfied  that  it  might  be  said  that  the  con- 


struction  is  different,  growing  out  of  this  fact, 
tliat  j\lr.  Lyon's  last  remark  called  my  attention 
to:  that  it  is  true  that  these  guide  arms  in  a 
Parker  machine  perform  exactly  the  same  func- 
tion in  the  Parker  device  that  they  do  in  the 
Sti'ain  Patent,  that  is,  so  far  as  constituting  one 
member  of  the  runway,  but  there  is  something 
more  to  that  guide  arm.  It  is  a  part  of  Parker's 
invention  by  which  he  gets  an  enlarged  bin  capa- 
city. It  is  a  part  of  the  end  adjustability  of  the 
guide  arms  and  they  perform  a  function  in  the 
machine  that  Parker  manufactures  which  in  my 
mind  differentiates  it  very  materially  from  the 
Strain  Patent.  That  feature,  the  end  adjust- 
ability by  reason  of  the  spaces  between  the  rolls 
in  the  Parker  device  and  that  in  the  Strain 
device,  it  seems  to  me  makes  them  different  and 
prevents  the  latter  from  infringing  upon  it. 

"I  think  it  is  all  described  here  in  the  first 
claim  of  the  Strain  Patent:  'In  a  fruit  grader, 
in  combination  a  plurality  of  independent  trans- 
versely-adjustable rotating  rollers;  a  non-mov- 
able grooved  guide  lying  parallel  with  the  plane 
which  passes  vertically  and  longitudinally 
through  the  center  of  said  rollers,  said  rollers 
and  guide  foi'ming  a  fruit  runway.'  (The  Court 
emphasizing  the  words  'said  rollers  and  guide 
forming  a  fruit  runway.')  That  is  the  fixed 
member  and  the  roller  form  a  runway.  That,  in 
my  mind,  cannot  be  fairly  said  of  the  Parker 
Patent.  Parker  has  introduced  these  guide 
arms,  which  Mr.  Stebler  and  Mr.  Lyon  denomi- 
nate here  'the  space  fillers.'  They  are  some- 
thing more  than  that.  They  are  a  part  of  the 
device  for  getting  that  increased  room  where 
there  is  an  excess  of  oranges  of  one  size. 

"I  don't  think  that  feature — in  the  Strain 
Patent  one  element  is  that  the  roller  and  giiides 
shall  form  a  fruit  runway.  That  is  not  true  in 
the  Parker  invention.  He  has  introduced  the 
guide  arm  in  that  machine  and  they  have  an 


apparent  function  to  perform  aside  from  form- 
ing a  part  of  the  runway. 

"Claim  10  recognizes  the  rollers  to  be  end  to 
end  rollers,  but  in  that  particular  I  don't  see 
that  there  is  any  difference  between  1  and  10, 
because  one  contains  the  expression  that  the 
rollers  and  guide  form  the  fruit  runway. 

"I  will  not  take  further  time  to  express  my 
opinion  on  that.  I  have  listened  to  both  of  you 
with  a  great  deal  of  pleasure.  The  bill  will  be 
dismissed.  Fortunately,  the  record  is  in  such 
shape,  however,  that  it  will  be  easy  to  have  a 
review  of  my  opinion  and  I  am  always  glad  to 
have  my  opinions  reviewed  and  will  do  anything 
I  can  to  assist  you  in  this  case." 


From  the  above  it  will  be  noted  that  the  lower  court 
differentiated  the  device  claimed  to  be  an  infringe- 
ment (hereinafter  termed  the  Parker  Machine)  by 
reason  of  the  fact  that — 

(A)  The  Parker  Machine  performed  a  function 
entirely  different  and  distinct  from  that  accom- 
plished by  appellant's  patented  machine. 

(B)  The  Parker  Machine  does  not  embody  the 
principle  of  operation  called  for  by  the  grader  of 
the  Reissue  letters  patent  in  suit. 

(C)  The  Parker  Machine  does  not  embody  in  its 
structural  arrangement  and  working  parts  the  com- 
binations of  inter-working  elements  called  for  by  the 
combination  embraced  in  claims  1  and  10  of  the 
Reissue  letters  patent  in  suit. 

(D)  That  claims  1  and  10  of  the  Reissue  letters 
patent  in  suit  are  restricted  in  their  scope  to  the 
end  to  end  arrangement  of  the  rollers  forming  the 
rotary  member  of  the  fruit  runway  of  the  grader. 


Before  giving  consideration  to  the  patent  in  suit, 
we  deem  it  advisable,  at  this  time,  as  matter  of  inter- 
est and  in  order  that  the  position  which  the  fruit 
graders  occupy  in  connection  with  the  fruit  packing 
houses,  to  present  a  cut  of  each  machine  involved 
herein,  and  on  the  opposite  page  is  a  cut  illustrating 
one  of  the  appellee's  machines  situated  within  one  of 
the  fruit  packing  houses  of  Southern  California,  the 
cut  being  made  from  a  photograph  of  the  grader  as 
actually  installed  and  placed  into  operation. 

This  cut  clearly  illustrates  a  series  of  aligned  non- 
rotary grading  units,  which  constitute  the  outer  wall 
of  the  runway  for  the  fruit  and  against  which  the 
fruit  impinges  as  carried  through  the  machine,  the 
traveling  belt  for  propelling  the  fruit,  the  bins  for  re- 
ceiving the  sized  fruit  as  discharged  from  the  con- 
trolled openings  of  the  grading  units,  and  the  guide 
arms  extended  from  each  of  the  separated  grade 
units.  It  will  be  noted  that  this  Grader  (known  as 
the  Parker  Machine)  is  not  provided  with  a  continu- 
ous substantially  unbroken  outer  rotary  wall  member 
for  the  fruit  runway ;  that  in  the  structural  arrange- 
ment of  its  working  parts  there  is  no  provision  for  a 
rotary  member  composed  of  efid  to  eiid  grading  roll- 
ers constituting  an  outer  parallel  member  of  the  fruit 
runway ;  in  fact,  no  such  rollers  being  utilized  in  the 
machine,  and  further  there  is  no  provision  made  for 
a  non-movable  grooved  guide,  mentioned  in  the 
patent  in  suit  as  constituting  one  of  the  parallel 
members  of  the  fruit  runway. 

The  only  rotary  element  employed  in  the  Parker 
machine  consists  of  the  small  roller  situated  within 
the  discharge  opening  of  each  grade  unit  frame,  the 


same  being  adjustably  held  therein,  and  serving  as 
an  elastic  buffer  or  cushion  for  preventing  injury  to 
the  fruit  as  passed  through  the  sized  opening  of  the 
grade  unit  frame.  This  machine  is  protected  by 
United  States  Letters  Patent,  and  the  working  and 
construction  thereof  will  be  fully  considered  later  on. 

We  also  illustrate  by  cut  from  a  photograph  taken 
of  one  of  the  Stebler  graders  of  the  patent  in  suit  as 
installed  by  appellant  in  one  of  the  packing  houses 
in  Southern  California.  A  mere  glance  is  sufficient 
to  show  that  the  machine  is  constructed  exactly  as 
called  for  by  the  drawings,  description  and  claims 
of  the  letters  patent.  There  is  present  the  non-mov- 
able grooved  guide  called  for  by  the  letters  patent  in 
suit,  the  rope  working  in  the  groove  thereof,  the 
outer  rotary  member  consisting  of  a  plurality  of 
end  to  end  rollers,  and  the  individual  belts  for  posi- 
tively driving  each  of  the  rollers  for  imparting  rota- 
tion thereto.  The  non-movable  grooved  guide  lies 
IDarallel  with  the  plane  which  passes  vertically  and 
longitudinally  through  the  center  of  the  series  of  end 
to  end  rollers  comprising  the  outer  rotary  member 
of  the  fruit  runway,  and  the  said  grooved  guide  and 
the  parallel  series  of  end  to  end  rollers  constitute  the 
fruit  runway  of  the  machine,  each  of  the  end  to  end 
rollers  being  positively  driven  by  the  drive  belts  dis- 
closed in  the  cut. 

Comparing  the  cut  of  the  Stebler  (appellant's) 
machine  with  that  of  the  Parker  (appellees)  ma- 
chine, it  is  noticeable  that  the  latter  differs  structur- 
ally from  the  former  in  every  respect.  There  exists  no 
similarity  between  the  machines,  neither  do  they 
o»perate  on  the  same  principle.    However,  these  fea- 
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tures  will  be  considered  more  fully  hereinafter,  the 
cuts  being  given  at  this  time  merely  that  the  general 
arrangement  and  appearance  of  the  machines  may  be 
understood. 

PATENT  IN  SUIT. 

The  alleged  invention  of  the  letters  patent  in  suit 
relates  to  an  apparatus  for  the  grading  of  fruit,  and 
before  attempting  an  analysis  of  claims  1  and  10, 
we  must  fully  understand  the  specification  of  the 
letters  patent  in  suit  in  order  to  comprehend  the 
meaning  and  unport  of  the  said  claims. 

The  Reissue  letters  patent  in  suit — complainant's 
Exhibit  "Patent  in  Suit" — is  found  on  pages  164- 
168  of  the  printed  record.  The  apparatus  therein 
disclosed  relates  to  an  improvement  in  graders,  and 
the  invention  covered  thereby  as  we  are  told  by  the 
specification  ' '  relates  to  that  class  of  graders  de- 
signed to  assort  fruit,  vegetables,  such  as  potatoes, 
and  nuts  into  lots  of  different  sizes;  and  the  objects 
thereof  are  to  provide  a  machine  for  that  purpose 
which  is  adjustable  to  a  number  of  grades  and  which 
will  prevent  the  fruit  from  bruising  or  being 
crushed." 

The  invention  is  thus  set  forth  for  the  grading  of 
fruit  generally,  its  use  not  being  restricted  to  any 
given  class  of  fruit.  Attention  is  directed  to  this 
phase  of  the  case  at  this  time,  due  to  the  fact  that 
throughout  the  whole  course  of  the  case  there  has 
been  a  studied  effort  on  the  part  of  appellant  to  build 
up  a  claim  of  invention  for  the  patented  grader  by 
reason  of  the  fact  that  its  use  has  been  applied  to 


the  grading  of  oranges,  and  by  such  claimed  use  for 
the  machine  the  endeavor  is  made  to  dispose  of  any 
prior  patent  designed  for  the  grading  of  fruits,  vege- 
tables, and  nuts  into  lots  of  different  sizes,  where 
such  prior  patented  devices  are  not  shown  as  being 
employed  for  the  grading  of  oranges.  Such  was  the 
main  contention  in  the  lower  court  against  the  perti- 
nency of  many  of  the  references  as  anticipatory  mat- 
ter, and  we  ajDprehend  the  same  line  of  argument  will 
be  followed  at  this  time.  An  answer  to  any  such  con- 
tention is  found  in  the  fact  that  the  patentee  Strain 
did  not  so  restrict  the  use  of  his  'alleged  invention, 
for,  as  above  pointed  out,  he  wished  the  machine  to 
apply  to  the  grading  of  all  kinds  of  fruits,  vege- 
tables and  nuts.  In  fact,  the  only  mention  of  the 
word  "oranges"  is  found  in  the  statement,  "in 
orange  grading  there  are  usually  nine  grades,"  and 
this  statement  is  only  expressed  to  advise  as  to  the 
usual  number  of  grades  into  which  one  class  of  fruit 
is  usually  divided. 

The  patent  itself  defines  the  fruit  grader  as  being 
composed  of  two  parallel  members,  viz.:  an  inner 
non-movable  grooved  guide  in  the  groove  of  which 
works  an  endless  rope  for  propelling  the  fruit 
through  the  runway  of  the  grader,  and  an  outer 
rotary  member  comprising  a  series  of  longitudinally 
disposed  rollers.  The  non-movable  grooved  guide 
and  the  series  of  longitudinally  disposed  rollers 
form  the  fruit  runway  of  the  grader.  The  rollers 
constituting  the  outer  wall  or  outer  member  of  the 
parallel  members  of  the  fruit  runway,  are 
known  as  i^ower  driven  rollers,  that  is,  each  roller 
is  driven  from  a  power  shaft  by  means  of  a  power 
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transmitting  belt,  the  power  shaft  being  driven  from 
the  drive  means  which  actuates  the  endless  conveyor 
rope  working  in  the  grooved  non-movable  guide 
member  of  the  fruit  runway.  It  is  essential  that  the 
rollers  of  the  grader  of  the  patent  in  suit  be  power 
driven  in  order  to  force  the  fruit  passing  through  the 
runway  into  and  through  the  proper  grade  space,  and 
it  is  absolutely  essential  for  the  proper  working  of 
the  patented  machine  to  conform  to  the  disclosure 
of  the  patent  in  suit  that  the  rollers  constituting  the 
outer  member  of  the  runway  be  disposed  end  to 
end,  in  order  to  produce  substantially  an  unbroken 
rotary  outer  wall  member  for  the  runway. 

For  convenience,  a  cut  of  the  drawings  forming  a 
13ortion  of  the  Reissue  letters  patent  in  suit  is  here- 
with presented. 

A  description  of  the  grader  illustrated  is  set  forth 
in  the  specification  as  follows: 

Fig.  1  is  a  perspective  view  of  a  fragment  of 
my  machine  arranged  for  grading  oranges  or 
lemons.    Fig.  2  is  a  cross-section. 

In  the  drawings,  my  machine  is  designed  as  a 
double  grader — that  is,  two  graders  arranged 
side  by  side  on  the  same  frame,  one  side  being 
a  duplicate  of  the  other  side. 

A  represents  the  frame  of  the  machine,  on  the 
top  of  which  at  one  end  of  the  machine,  pre- 
ferably at  the  upper  end,  is  transversely 
mounted  the  driving-shaft  B,  carrying  the  driv- 
ing-pulley C,  by  means  of  which  motion  is  im- 
parted thereto.  When  arranged  as  a  double 
grader,  on  each  end  of  the  dri\dng-shaft  is 
rigidly  mounted  driving  bevel-gears  D,  which 
mesh  with  driven  bevel-gears  E,  rigidly  mounted 
on  the  longitudinally-extending  driven  shafts  F. 
On  the  driving-shaft  is  rigidly  mounted  the  rope- 


No.  12,297. 


REISSTJED  DEC.  27,  1904. 


R.  STRAIN. 
FRUIT  GRADER. 

APPLICATION  FILED  OCT.  21,  1903. 


_ y:;^^ 


e^i^e 


11 

driving  drum  G,  which  imparts  motion  to  ropes 
H    which  travel  in  the  direction  indicated  by 
the  arrow  in  Fig.  1,  that  is,  from  head  to  the 
foot  thereto,  in  grooves  I^  in  guide  I,  which  torms 
one  side  of  the  fruit  runway.    These  ropes  pass 
over  pulley  J  at  the  lower  end  of  the  machme. 
On  the  driven  shafts  F  are  rigidly  mounted  a 
number  of  driving-pulleys  K,  which  drive  belts 
L,  that  pass  around  the  grading-rollers  M,  which 
are   revolubly   mounted   in   adjusting-arms   IN, 
which  have  a  longitudinal  movement  in  guide- 
blocks  O,  affixed  to  the  top  of  the  frame.     To 
each    of    these    adjusting-arms    is    affixed    a 
threaded  bolt  P,  which  passes  through  two  stop- 
blocks  R,  between  which  is  an  adjustmg-nut  b 
on  bolt  P  in  threaded  contact  therewith,  by  the 
rotation  of  which  the  grade-rollers  are  moved 
toward  or  from  the  guide.     Affixed  to  the  top 
of  the  frame  are  band-tighteners  to  tighten  the 
bands  when  the  grade-rollers  are  moved  away 
from    the    guide.      These    band-tighteners    are 
formed  of  a  pulley  T,  adjustably  mounted  m 
slotted  uprights  U,  affixed  to  the  frame.    Below 
the  grade  rollers  are  as  many  bins  V  as  there 
are  grade-rollers,  which  are  adapted  to  hold  the 
fruit  which  will  pass  between  the  grade-roller 
and  the  guide.     In  order  to  prevent  the  fruit 
from  being  bruised,  in  each  bin  is  mounted  an 
apron  W,  of  strong  cloth,  the  inner  end  of  which 
is  higher  than  the  outer,  so  that  the  fruit  will 
roll  to  the  outer  end  of  the  bin,  where  it  has  but 
a  short  distance  to  fall  to  reach  the  bottom  of 
the  bin.    Each  edge  of  these  aprons  is  fastened 
to  a  rope  X,  which  passes  over  small  pulleys  Y, 
affixed  to  the   side   of  the  bin,   and  each  end 
thereof  has  a  weight  a  to  hold  the  apron  taut 
and  to  keep  it  in  position.    In  the  operation  of 
my  machine  the  first  roller,  or  that  nearest  to 
the  shaft  B,  is  adjusted  so  as  to  permit  the 
smallest  grade  of  fruit  to  pass  between  the  roller 
and  the  guide.    The  next  roller  is  adjusted  for 
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the  next  larger  grade,  and  so  on  for  each  suc- 
cessive grade.  In  orange-grading  there  are  us- 
ually nine  grades.  Motion  is  unparted  to  the 
driving-shaft  to  cause  a  rope  H  to  travel  in  a 
.groove  I^  in  guide  I  in  the  direction  indicated  by 
the  arrow.  This  causes  the  grade-rollers  to  re- 
volve so  that  the  top  of  the  roller  travels  away 
from  the  guide.  The  fruit  is  fed  into  the  runway 
between  the  guide  and  the  grade-rollers  by  any 
suitable  device  (not  shown)  in  the  usual  manner. 
It  will  be  observed  that  as  the  grade-rollers  are 
adjustable  the  distance  between  the  roller  and 
guide  can  be  made  small  or  large  to  adapt  the 
machine  to  grading  small  nuts  or  fruits  or  large 
nuts  or  large  fruits.  It  will  also  be  observed 
that  the  ropes  carry  the  fruit  toward  the  lower 
end  of  the  machine  and  at  the  same  time  the 
grade-rollers  are  revolving,  so  as  to  keep  the 
fruit  from  sticking  in  the  runway,  thereby  avoid- 
ing any  tendencj^  to  crush  the  most  delicate 
fruit.  It  will  also  be  observed  that  the  inner  end 
of  the  apron  gives  a  soft  yielding  surface  for 
the  fruit  to  fall  upon  a  short  distance  below  the 
roller,  thus  preventing  any  danger  of  its  bruis- 
ing. As  the  fruit  rolls  to  the  outer  end  of  the 
apron  it  falls  into  the  bottom  of  the  bin,  and  as 
the  end  fills  up  the  apron  can  be  moved  toward 
the  inner  end  of  the  bin,  the  weights  providing 
for  such  adjustment.  The  fruit  is  packed  from 
the  outer  end  of  the  bin.  By  ha^dng  short  grade- 
rollers  separately  adjustable  very  fine  grading 
may  be  done  and  more  than  one  roller  may  be 
adjusted  to  the  same  grade,  if  desired.  If  there 
should  be  a  large  quantitj^  of  the  fruit  of  a  single 
grade  intermixed  with  a  small  quantity  of  fruit 
of  different  grades,  this  feature  is  very  desirable, 
as  a  number  of  bins  may  be  filled  with  fruit  of 
the  same  grade. 
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THE  CLAIMS,  BASED  ON  THE  PATENT 

ALONE. 

The  said  Reissue  letters  patent  contain  ten  claims, 
but  in  the  present  action  infringement  is  alleged  only 
as  to  claims  1  and  10,  which  read  as  follows : 

1.  In  a  fruit-grader,  in  combination  a  plural- 
ity of  independent  transversely-adjustable  rotat- 
ing rollers;  a  non-movable  grooved  guide  lymg 
parallel  with  the  plane  which  passes  vertically 
and  longitudinally  through  the  center  of  said 
rollers,  said  rollers  and  guide  forming  a  fruit 
runway ;  a  rope  in  the  groove  in  said  guide  and 
means  to  move  said  ropes. 

10.  In   a   fruit-grading   machine,    a   runway 
formed  of  two  parallel  members,  one  of  said 
members  consisting  of  a  series  of  end  to  end 
rolls,  brackets  carrying  the  rolls,  guides  for  the 
brackets,  and  means  for  adjusting  the  brackets 
upon  the  guides,  substantially  as  set  forth. 
Taking  each  of  these  claims  separately,  we  find 
claim  1  calls  for  the  following  elements  in  combina- 
tion: 

1.  A  plurality  of  independent  transversely  adjust- 
able rotating  rollers. 

2.  A  non-movable  grooved  guide  lying  parallel 
with  the  plane  which  passes  vertically  and  longitud- 
inally through  the  center  of  said  rollers. 

3.  That  the  rollers  and  guide  shall  form  the  fruit 
runway. 

4.  That  a  rope  shall  travel  in  the  groove  of  the  non- 
movable  guide  and  means  be  provided  for  moving 
said  rope. 

Claim  10  calls  for  a  fruit  grading  machine  com- 
prising the  following  combination : 
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1.  A  runway  formed  of  two  parallel  members. 

2.  One  of  said  members  is  required  to  be  formed 
of  a  series  of  end  to  end  rollers. 

3.  Brackets  carrying  the  rollers. 

4.  Guides  for  the  brackets. 

5.  Means  for  adjusting  the  brackets. 

Referring  to  the  drawings  of  the  specification  of 
the  letters  patent,  we  are  told  that  the  rotating  mem- 
ber forming  the  outer  member  of  the  fruit  runway 
mentioned  in  claim  1  as  a  "plurality  of  independent 
transversely  adjustable  rotating  rollers"  comprise  a 
series  of  end  to  end  rollers,  that  is,  the  end  of  each 
successive  roller  substantially  abuts  the  end  of  a  pre- 
ceding roller  so  as  not  to  leave  what  has  been  termed 
in  the  testimony  "a  non-available  grading"  space 
between  the  rollers.  In  other  words,  the  arrange- 
ment is  such  that  fruit  leaving  one  roller  of  the 
rotary  member  of  the  fruit  runwaj^  immediately 
moves  onto  the  next  roller,  and  so  on  throughout  the 
length  of  the  grade  or  fruit  runway.  The  specifica- 
tion states  that  there  is  a  roller  for  each  grade  of 
fruit,  consequently,  where  employed  in  connection 
with  the  grading  of  oranges  nine  end  to  end  grading 
rollers  are  employed.  Without  question,  from  the 
disclosure  of  the  letters  patent  themselves  the  first 
requirement  of  the  first  element  of  claim  1  is  that  the 
series  of  grading  rollers  shall  be  arranged  end  to 
end,  also  that  said  rollers  shall  be  transversely 
adjustable,  and  it  is  required  that  the  "rotating" 
rollers  shall  be  power  driven,  for  the  specification 
states  "On  the  driven  shaft  F  are  rigidly  mounted  a 
number  of  driving  pulleys  K,  which  drive  belts  L, 
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that  pass  around  the  grading  rollers  M,  which  are 
revolubly  mounted  in  adjusting  arms  N,"  lines  43  to 
47,  p.  1,  of  the  printed  specification,  also  "Motion 
is  imparted  to  the  driving  shaft  to  cause  a  rope  H 
to  travel  in  a  groove  I^  in  guide  I  in  the  direction  in- 
dicated by  the  arrow.  This  causes  the  grading  rollers 
to  revolve  so  that  the  top  of  the  roller  travels  away 
from  the  guide  *  *  *."  "It  will  also  be  observed 
that  the  ropes  carry  the  fruit  toward  the  lower  end 
of  the  machine  and  at  the  same  time  the  grade  rollers 
are  revolving  so  as  to  keep  the  fruit  from  sticking  in 
the  runway,"  lines  82,  p.  1  to  1,  p.  2,  of  the  printed 
specification. 

The  second  element  of  claim  1  is  the  non-movable 
grooved  guide.  This  element  of  the  combination  with 
the  plurality  of  end  to  end  rollers  is  limited  to  an 
exact  arrangement,  viz. :  that  it  shall  not  only  lie 
parallel  with  the  grade  rollers,  but  parallel  with  a 
23lane  which  passes  vertically  and  longitudinally 
through  the  center  of  said  rollers. 

It  is  the  limitation  in  claim  1,  that  the  end  to  end 
arrangement  of  the  rollers  and  the  non-movable 
groove  guide  parallel  to  the  said  rollers  and  in  plane 
which  passes  vertically  and  longitudinally  through 
the  center  of  the  rollers  shall  constitute  the  fruit 
runway  which  the  appellant  seeks  to  have  removed 
from  the  claun,  so  that  the  claim  may  be  expanded 
as  though  it  read  as  follows: 

"In  a  fruit  grader,  in  combination  a  plurality 
of  independent  adjustable  rollers  situated  within 
the  sphere  of  the  fruit  runway,  a  non-movable 
guide,  and  means  for  propelling  the  fruit 
through  the  runway." 
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Claim  10  of  the  letters  patent  in  suit  is  limited  by 
the  wording  thereof  to  the  end  to  end  arrangement  of 
the  rolls.  This  claim  differentiates  from  claim  1  by 
the  non-restriction  as  to  what  may  comprise  the 
parallel  member  of  the  runway  opposing  the  mem- 
ber of  the  runway  composed  of  the  end  to  end  rollers. 
However,  it  does  specify  the  arrangement  of  the 
grading  rollers  relative  to  each  other  and  the  specific 
construction  of  the  brackets  carrjdng  the  said  rollers 
and  the  means  for  adjusting  the  said  brackets. 

As  will  be  hereinafter  shown,  appellees'  machine 
does  not  embody  in  its  structural  arrangement  of 
co-operative  parts  end  to  end  rollers  as  one  of  the 
grading  members  of  the  fruit  runway,  as  called  for 
by  claim  10  of  the  Reissue  letters  patent.  It  does 
not  embody  therein  a  fruit  runway  composed  of  such 
arrangment  of  rollers  in  combination  with  a  non- 
movable  grooved  guide  lying  parallel  with  the  plane 
which  passes  vertically  and  longitudinally  through 
the  center  of  said  rollers,  as  called  for  by  claim  1  of 
the  said  letters  patent,  and  apj^ellees'  machine  does 
not  embrace  in  its  arrangement  of  working  parts  the 
"brackets  carrying  the  rolls,  the  guide  for  the 
brackets  and  means  for  adjusting  the  brackets  upon 
the  guides,"  in  combination  with  "a  series  of  end  to 
end  rolls,"  as  called  for  by  claun  10  of  the  letters 
patent  in  suit. 

It  is  the  limitation  of  the  "end  to  end"  arrange- 
ment of  the  rolls,  and  the  specified  sujDporting 
brackets,  guides  for  the  brackets,  and  the  adjusting 
means  therefor,  which  the  appellant  seeks  to  have 
read  out  of  claim  10. 
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The  wish  of  appellant  is  to  have  the  claims  con- 
strued and  enlarged  as  follows : 

Claim  1.  In  a  fruit  grader,  in  combination  a  plu- 
rality of  independent  adjustable  rollers,  a  non-mov- 
able guide  lying  parallel  with  said  rollers,  and  means 
for  propelling  the  fruit  through  the  runway. 

Claim  10.  In  a  fruit  grading  machine,  a  runway 
formed  of  two  parallel  members,  one  of  said  mem- 
bers having  embodied  therein  a  plurality  of  longi- 
tudinally disposed  adjustable  rollers,  and  means  for 
adjusting  said  rollers. 

The  foregoing  claims  express  that  which  appellant 
seeks  for  the  inventions  of  the  combinations  of  the 
claims  alleged  to  have  been  infringed,  for  it  is  only 
by  so  expanding  the  claims  that  appellees'  device  can 
be  made  to  fall  within  the  claims  of  the  patent  in 
suit.  Against  any  such  enlargement  of  the  involved 
claims,  we  most  earnestly  protest.  The  claims  in  suit 
clearly  express  that  which  they  endeavored  to  ex- 
press, for  they  are  not  ambiguous  in  any  manner. 
Again,  the  combinations  called  for  by  the  claims 
cover  the  only  form  of  co-operative  working  elements 
disclosed  by  the  letters  patent,  and  the  combinations 
were  expressed  with  the  limitations  therein  to  induce 
an  allowance  of  the  claims. 

It  is  well  known  that  the  claims  of  letters  patent 
will  not  be  enlarged  merely  for  the  purpose  of 
making  out  an  infringement.  In  the  present  case, 
not  only  is  the  ap^Dcllant  prohibited  from  so  expand- 
ing the  invention  by  reason  of  the  involved  claims 
clearly  expressing  that  sought  to  be  protected,  but 
due  to  the  further  fact  that  during  the  prosectuion  of 
the  application  which  eventuated  in  the  grant  of  the 
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original  letters  patent  of  the  Reissue  letters  patent  in 
suit  and  the  application  of  the  letters  patent  which 
resulted,  in  the  grant  of  claim  10  of  the  said  Reissue 
letters  patent,  the  effort  was  made  to  secure  the 
allowance  of  claims  commensurate  in  scope  to  the 
above  suggested  claims,  but  the  Patent  Office  refused 
to  grant  an  allowance  of  any  such  claims.  It  was 
only  after  the  broad  claims  of  the  apj)lication  had 
been  abandoned  and  the  specific  claims  filed,  was 
applicant  enabled  to  secure  an  allowance  of  the 
claims  herein  involved. 

The  original  letters  patent  of  which  the  patent  in- 
volved is  a  reissue,  were  granted  June  9,  1903,  on  an 
application  filed  by  Robert  Strain,  said  letters  patent 
being  No.  730412,  and  appearing  in  the  record  in 
connection  with  complainant's  exhibit  ''Original  File 
Wrapper,"  pp.  169-190,  the  printed  letters  patent 
appearing  on  pp.  188-190  of  the  record.  The  applica- 
tion of  the  said  original  letters  patent  as  filed  in  the 
Patent  Office  contained  the  following  claims : 

1.  In  a  fruit  grader,  one  or  more  transversely 
adjustable  rotating  rollers;  in  combination  with 
a  guide  lying  parallel  with  the  rollers,  said  guide 
and  rollers  forming  a  fruit  runway ;  and  ropes  in 
said  guides. 

2.  In  a  fruit  grader,  a  plurality  of  independ- 
ently, transversely  adjustable  rotating  rollers; 
in  combination  with  a  longitudinal  guide  lying 
parallel  to  said  rollers,  said  guide  and  rollers 
forming  a  fruit  runway;  a  rope  in  a  groove  in 
said  guide  adapted  b}^  the  movement  thereof  to 
cause  the  fruit  to  travel  along  said  runway;  a 
fruit  retaining  bin  below  each  roller  having  an 
apron  therein  to  break  the  fall  of  the  fruit. 


19 

3.  In  a  fruit  grader,  one  or  more  transversely 
and  independently  adjustable  rotating  rollers. 

4.  In  a  fruit  grader,  a  plurality  of  independ- 
ently, traversely  adjustable  rotating  rollers  in 
combination  with  a  longitudinal  guide  lying 
parallel  to  said  rollers,  said  guide  and  rollers 
forming  a  runway  for  the  fruit;  a  rope  in  a 
groove  in  said  guide,  adapted  by  the  movement 
thereof  to  cause  the  fruit  to  travel  along  the 
runway ;  a  fruit  retaining  bin  below  each  roller. 

5.  In  a  fruit  grader,  one  or  more  bins  below 
the  graders  each  having  a  yielding  soft  apron 
therein  elevated  above  the  bottom  of  the  bin. 

6.  In  a  fruit  grader,  a  grooved  longitudinal 
guide,  a  rope  in  said  groove;  means  to  impart 
movement  to  said  rope ;  one  or  more  rollers  lying 
parallel  to  said  guide  revolubly  mounted  in  arms 
transversely  adjustable;  means  to  adjust  said 
arms  comprising  a  threaded  belt  passing  through 
two  stop  blocks;  a  nut  on  said  bolt  in  threaded 
contact  therewith  between  said  stop  blocks ;  and 
means  to  revolve  each  of  said  rollers,  comprising 
a  belt  passing  around  said  roller  and  a  pulley 
mounted  on  a  shaft ;  and  means  to  impart  motion 
to  said  shaft. 

Particular  attention  is  called  to  claim  1  of  said 
series  of  claims,  inasmuch  as  claim  1  of  the  reissue 
letters  patent  in  suit  differentiates  therefrom  only 
by  incorporating  into  the  claim  the  limiting  expres- 
sion "independent,"  as  applied  to  the  adjustable  roll- 
ers; and  the  expression,  "plane  which  passes  verti- 
cally and  longitudinally  through  the  center  of,"  as 
applied  to  the  location  of  the  guide,  and  the  further 
limitations  that  the  guide  shall  be  non-movable  and 
grooved,  and  that  the  rollers  and  guide  shall  form  the 
fruit  runway  of  the  grader. 
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Original  claim  2  is  the  same  as  claim  1  of  the  re- 
issue lettei's  patent,  with  the  exception  that  the  lim- 
itation of  the  gnicle  being  situated  in  a  ''plane  which 
passes  vertically  and  longitudinall}^  through  the  cen- 
ter of"  was  added  to  claim  1  of  the  reissue  letters 
patent  to  induce  an  allowance  of  the  claim. 

The  first  five  originally  filed  claims  were  rejected 
by  the  Patent  Office,  their  rejection  acquiesced  in  by 
applicant  Strain  and  the  claims  cancelled.  For  the 
cancelled  claims,  the  following  claims  were  substi- 
tuted : 

1.  In  a  fruit  grader  in  combination  a  plurality 
of  independent  transversely  adjustable  rotating 
rollers;  a  non-movable  grooved  guide  lying 
parallel  with  the  plane  which  passes  vertically 
and  longitudinally  through  the  center  of  said 
rollers,  said  rollers  and  guide  forming  a  fruit 
runway;  a  rope  in  the  groove  in  said  guide  and 
means  to  move  said  rope. 

2.  In  a  fruit  grader  a  plurality  of  independ- 
ently transversely  adjustable  rotating  rollers, 
said  rollers  being  adapted  to  form  one  side  of  the 
fruit  runway  of  the  grader. 

3.  In  a  fruit  grader  having  a  bin  means  to 
break  the  fall  of  the  fruit  from  the  grading  way 
comprising  a  yielding  soft  apron  above  the  bot- 
tom of  the  bin  and  extending  under  the  grading 
way,  said  apron  having  the  end  thereof  vmder 
the  grading  way  at  a  higher  elevation  than  the 
other  end;  the  lower  end  extending  to  near  the 
outer  side  of  the  bin. 

Of  these  claims,  the  first  claim  appears  as  claim  1 
of  the  reissue  letters  patent,  and  in  all  respects  is  the 
same  as  original  claim  1  with  the  limitations  applied 
thereto   to   induce   an   allowance   thereof.     Of   this 
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series  of  claims,  1  and  3  were  allowed.  Claim  2  of 
the  series  of  amended  claims  endeavored  to  cover 
broadly  as  one  member  of  a  fruit  runway,  "a  plu- 
rality of  independently  transversely  adjustable 
rollers."  This  claim  was  rejected  and  cancelled  by 
the  patentee.  However,  a  comparison  thereof  with 
claim  10  of  the  reissue  letters  patent  in  suit  is  re- 
quested. It  will  be  noted  that  claim  10  calls  for  the 
same  elements  as  rejected  claim  2,  with  the  exce^Dtion 
that  the  rollers  shall  constitute  one  member  of  the 
fruit  runway  and  are  limited  to  the  extent  that  the 
said  rollers  shall  be  arranged  ' '  end  to  end, ' '  and  into 
the  claim  is  brought  the  specific  means  for  supjDort- 
ing  the  rollers  and  adjusting  the  same  toward  and 
from  the  companion  member  of  the  runway.  With- 
out these  limitations  an  allowance  of  the  claim  was 
refused,  consequently,  appellant  cannot  be  credited 
at  this  time  when  arguing  that  the  expression  ''end 
to  end"  disposition  of  the  grading  rollers  does  not 
restrict  the  same  to  the  end  to  end  arrangement  of 
the  rollers  shown  and  described  in  the  reissue 
patent  in  suit.  If  such  limitations  deliberately  placed 
into  the  claim  for  the  purpose  of  inducing  an  allow- 
ance thereof  and  which  succeeded  in  doing  so  does 
not  serve  to  so  restrict  the  claim,  then  the  claim  must 
be  construed  to  mean  that  which  the  Patent  Office 
refused  to  grant  and  which  was  cancelled  by  the 
applicant. 

The  limitation  placed  into  claim  1  to  induce  an 
allowance  thereof  and  the  limitations  placed  into 
claim  10  for  the  same  purpose,  cannot,  at  this  time, 
be  ignored  or  eliminated  in  order  to  enlarge  the  scope 
of  the  said  claims. 
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On  the  cancellation  of  claim  2,  of  the  second  series 
of  claims  filed,  the  original  application  filed  by 
Strain  was  passed  to  an  allowance,  and  the  letters 
patent  No.  730412,  record  p.  188,  issued  with  the 
three  allowed  claims  of  which  the  amended  allowed 
claim  1  is  the  same  as  claim  1  of  the  reissue  patent 
in  suit. 

HISTORY   OF    THE    REISSUE    PATENT    IN 

SUIT. 

During  the  pendency  of  the  original  application  of 
Robert  Strain,  there  was  filed  in  the  United  States 
Patent  Office  on  August  18,  1902,  by  one  Charles 
Rayburn,  an  application  for  letters  patent  for  an  im- 
proved fruit  grader.  The  file  wi'apper  of  this  ap- 
plication appears  as  Defendants'  Exhibit  "File- 
Wrapper  Rayburn  Application  for  Letters  Patent," 
record  pp.  559-578,  and  the  letters  patent  issued  on 
said  application  appears  between  pp.  591-594  of  the 
record. 

The  Rayburn  application  was  filed  with  the  follow- 
ing claims: 

1.  A  fruit  sizing  machine  having  a  series  of 
sizing  rolls  independently  adjustable  to  regulate 
the  size  of  the  discharge  apertures,  substantially 
as  described. 

2.  A  fruit  sizing  machine  having  a  series  of 
sizing  rolls,  brackets  carr}i.ng  the  rolls,  and 
means  for  independently  adjusting  each  bracket 
and  roll,  substantially  as  specified. 

3.  Fruit  sizing  mechanism  comprising  a  rela- 
tively stationary  member,  a  series  of  parallel  siz- 
ing rolls,  and  means  whereby  each  roll  may  be 
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adjusted  toward  and  from  said  stationary  mem- 
ber independently  of  the  other  rolls,  substan- 
tially as  set  forth. 

4.  Fruit  sizing  mechanism  comprising  a  cen- 
tral member,  parallel  longitudinal  rows  ar- 
ranged on  opposite  sides  thereof,  and  means  for 
independently  adjusting  the  rolls,  substantially 
as  and  for  the  purpose  specified. 

5.  Fruit  sizing  mechanism  comprising  co- 
operating members,  one  of  said  members  con- 
sisting of  a  series  of  rolls  independently  adjust- 
able toward  and  from  the  other  memlDcr,  sub- 
stantially as  described. 

6.  Fruit  sizing  mechanism  embodying  a  drive- 
shaft,  co-operating  sizing  members,  one  consist- 
ing of  a  series  of  rolls  independently  adjustable 
toward  and  from  the  other  member,  belts  con- 
necting the  shaft  and  rolls,  and  means  for  main- 
taining the  requisite  tautness  of  the  belts,  sub- 
stantially in  the  manner  set  forth. 

These  claims  (like  the  broad  claims  filed  in  con- 
nection with  Strain's  original  application)  were  re- 
jected by  the  Patent  Office  on  reference  to  prior 
issued  United  States  letters  patent,  which  letters 
patent,  and  equally  so  others  of  the  prior  art,  will  be 
given  consideration  hereinafter. 

It  will  be  noted  that  by  claims  1,  2,  3,  4,  and  5 
applicant  Rayburn  endeavored,  like  applicant 
Strain,  to  cover  broadly  one  member  of  the  fruit 
runway  as  comprising  a  series  of  independently  ad- 
justable grading  rolls,  provision  for  the  adjustment 
of  which  was  to  enable  the  outlet  aperture  for  the 
fruit  being  graded  to  be  varied.  As  stated,  these 
claims  were  rejected,  equally  so  claim  6  of  the  series 
of  claims,  and  the  rejection  thereof  acquiesced  in  by 
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the  applicant  by  the  cancellation  of  the  claims  and 
the  insertion  in  lieu  thereof  the  following  claims : 

1.  In  a  fruit  sizing  machine,  a  runway  for  the 
fruit  comprising  co-operating  parallel  members, 
one  of  said  members  consisting  of  a  series  of 
rolls  arranged  end  to  end  and  disposed  progress- 
ively at  different  distances  from  the  other  mem- 
ber, forming  communicating  fruit-discharging 
apertures  of  progressively  different  widths  along 
the  length  of  the  runway,  means  for  adjusting 
each  roll  independently  to  vary  the  size  of  the 
aperture  formed  thereby,  and  means  for  driving 
the  rolls,  substantially  as  described. 

2.  In  a  fruit  sizing  machine,  a  supporting 
frame,  a  runway  for  the  fruit  comprising  co- 
operating parallel  members,  one  of  said  members 
consisting  of  a  series  of  rolls  arranged  end  to 
end  and  disposed  progressively  at  different  dis- 
tances from  the  other  member,  forming  com- 
municating fruit  discharging  apertures  of  pro- 
gressively different  widths  along  the  length  of 
the  runway,  brackets  carrying  the  rolls,  means 
mounted  upon  the  frame  for  moving  each 
bracket  and  adjusting  each  roll  independently 
to  vary  the  size  of  the  aperture  formed  thereby, 
and  means  for  driving  the  rolls  substantially  as 
described. 

3.  In  a  fruit  sizing  machine,  the  combination 
with  a  sujDporting  frame,  of  a  fruit  runway 
formed  by  a  relatively  stationary  member  and 
a  longitudinal  series  of  rolls  arranged  end  to 
end  at  different  distances  from  said  stationary 
member,  thus  providing  communicating  spaces 
of  progressively  varying  sizes  for  the  discharge 
of  the  fruit,  means  for  independently  adjusting 
the  rolls  with  relation  to  said  stationary  member, 
means  for  driving  the  rolls,  and  means  for  posi- 
tively feeding  the  fruit  along  the  runwa}^,  sub- 
stantially as  set  forth. 
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4.  In  a  fruit  grading  machine,  the  combina- 
tion with  a  supporting  frame,  of  a  fruit  runway 
comprising  a  relatively  stationary  member  and 
a  series  of  rolls  disposed  in  parallel  relation  to 
said  member  and  arranged  end  to  end  at  diifer- 
ent  distances  from  the  stationary  member,  form- 
ing communicating  passages  of  progressively 
varying  sizes  along  the  runway  for  the  discharge 
of  the  fruit,  means  for  adjusting  the  rolls  with 
relation  to  the  stationary  member,  means  for 
driving  said  rolls,  and  a  traveling  belt  moving  in 
parallel  relation  to  the  stationary  member  and 
rolls  for  positively  feeding  the  fruit  along  the 
runway,  substantially  as  described. 

5.  In  a  fruit  grading  machine,  the  combina- 
tion with  a  supporting  frame,  of  a  central  longi- 
tudinal divider,  forming  one  side  of  two  parallel 
runways,  a  series  of  rolls  disposed  on  each  side 
of  the  divider  and  arranged  end  to  end  at  dif- 
ferent distances  from  the  divider,  forming  there- 
with a  runway  having  progressively  varying  dis- 
charge sj^aces  for  the  fruit,  means  for  adjusting 
the  rolls  of  each  series  toward  and  from  the  com- 
mon divider,  means  for  driving  the  rolls,  and 
belts  disposed  on  opposite  sides  of  the  divider 
for  positively  feeding  the  fruit  along  the  run- 
waj^s,  substantially  as  described. 

6.  In  a  fruit  sizing  machine,  the  combination 
with  a  supporting  frame,  of  a  longitudinal  shaft, 
transverse  f  hafts,  one  of  which  is  adapted  to  be 
driven  from  a  suitable  source  of  power,  a  run- 
way comprising  a  relatively  stationary  member 
and  an  adjustable  member  consisting  of  a  series 
of  rolls  arranged  parallel  therewith  and  dis- 
posed end  to  end  and  at  diiferent  distances  from 
the  stationary  member,  means  for  independently 
adjusting  the  rolls  with  relation  to  the  stationary 
member,  means  for  driving  the  rolls  from  the 
longitudinal  shaft,  and  a  belt  connected  with  the 
transverse  shafts  for  positively  feeding  the  fruit 
along  the  runway,  substantially  as  set  forth. 
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7.  In  a  fruit  grading  machine,  a  runway 
formed  of  two  parallel  members,  one  of  said 
members  consisting  of  a  series  of  end  to  end 
rolls,  brackets  carrying  the  rolls,  guides  for  the 
brackets,  and  means  for  adjusting  the  brackets 
upon  the  guides,  substantially  as  set  forth. 

The  application  of  Rayburn  was  allowed  with  the 
foregoing  amended  claims  and  letters  patent  No. 
726756  were  issued  for  the  invention  covered  by  the 
amended  claims  under  date  of  April  28,  1903,  more 
than  one  month  prior  to  the  issuance  date  of  the 
Strain  original  letters  patent  No.  730412. 

After  the  issuance  of  the  Strain  original  letters 
patent  under  date  of  June  9,  1903,  the  assignees  of 
patentee  Strain  (Fred  Stebler,  appellant  herein,  and 
his  partner,  Austin  A.  Gamble)  decided  to  apply  for 
a  reissue  of  the  Strain  letters  patent,  and  filed  such 
reissue  application  in  the  United  States  Patent 
Office  under  date  of  October  21,  1903.  The  reissue 
application  was  filed  solely  for  the  purpose  of  enlarg- 
ing the  claims  of  the  original  letters  patent  and  to 
secure  the  claims  granted  in  connection  with  the 
issued  letters  patent  of  Charles  Rayburn.  The  only 
claims  filed  in  connection  with  the  Strain  reissue  ap- 
plication in  addition  to  the  claims  of  the  original 
letters  patent  are  those  appearing  as  claims  4  to  10 
of  the  reissue  letters  patent,  and  these  are  identical 
with  and  in  fact  an  exact  copy  of  the  seven  claims 
contained  in  the  Rayburn  issued  letters  patent. 
After  the  filing  of  the  Strain  reissue  application,  an 
interference  was  declared  in  the  United  States 
Patent  Office  with  the  issued  letters  patent  of 
Charles  Rayburn,  the  issue  of  interference  embrac- 
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ing  claims  4  to  10  of  the  said  reissue  application  of 
Strain,  and  all  of  the  claims  contained  in  the  Ray- 
burn  issued  letters  patent. 

This  interference  was  apparently  decided  in  favor 
of  Robert  Strain,  with  the  result  that  Strain's  reissue 
application  was  passed  to  an  allowance  and  the  re- 
issue letters  patent  herein  involved  issued  under  date 
of  December  27,  1904.^ 

The  assignees  of  Robert  Strain  and  the  filers  of 
the  reissue  apj^lication  were  content  to  accept  the 
claims  contained  in  the  Rayburn  issued  letters  patent 
subject  to  all  restrictions  and  limitations  placed 
thereon  by  the  Patent  Office  during  the  prosecution 
of  the  application  which  eventuated  in  the  grant  of 
the  Rayburn  letters  patent  with  which  they  sought 
and  obtained  an  interference,  for  at  no  time  during 
the  prosecution  of  the  reissue  application  was  any 
effort  made  to  secure  an  allowance  of  claims  other 
than  those  contained  in  the  Rayburn  letters  patent. 
By  so  accepting  these  claims,  they  became  bound  by 
such  equities  as  attach  thereto,  for  by  this  acceptance 
of  the  claims  as  measuring  the  scope  of  the  invention, 
they  are  bound  by  the  acquiescence  of  Charles  Ray- 
burn in  the  rejection  of  the  broad  claims  of  his  appli- 
cation as  filed  and  are  estopped  at  this  time  from 
asserting  for  the  claims  a  scope  greater  than  could 
have  been  urged  for  the  same  by  patentee  Charles 
Rayburn.  So  far  as  these  claims  are  concerned,  ap- 
pellant stands  in  the  same  position  as  an  assignee  of 
Charles  Rayburn,  and  can  not  at  this  time  ask  for  an 
enlargement  of  the  claims  to  cover  in  substance  that 
which  was  denied  the  applicant  in  the  Patent  Office, 
and  cancelled  from  the  application.    Of  the  series  of 
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claims  allowed  for  the  Strain  reissue  application,  the 
10th  claim  of  the  reissue  letters  patent  in  suit  is 
identical  with  the  7th  claim  of  the  Rayburn  letters 
patent. 

This  claim  is  therefore  limited  by  the  file-wrapper 
proceedings  of  the  application  which  eventuated  in 
the  grant  of  the  Rayburn  letters  patent,  in  exactly 
the  same  manner  as  claim  1  of  the  reissue  letters 
patent  is  limited  by  the  file-wrapper  disclosure  of  the 
Strain  original  application.  Such  being  the  case, 
appellant  cannot  at  this  time  ask  that  the  limitation 
''end  to  end"  disposition  of  the  grading  rolls  be  dis- 
regarded and  an  ''end  toward  end"  disposition  be 
substituted  therefor,  for  this  limitation,  together  with 
the  specific  form  of  the  bearing  brackets  for  the  rolls 
and  the  adjusting  means  for  said  brackets  was  put 
into  the  claim  to  induce  an  allowance  thereof  over 
the  references  cited  in  anticipation  of  the  broad 
claims  originally  filed  by  Rayburn  covering  any  dis- 
position of  a  series  of  rolls  forming  one  member  of 
the  fruit  runway. 

ENLARGEMENT    OF    CLAIMS   IN    SUIT. 

Appellant  realizing  that  the  appellees'  device  does 
not  fall  within  the  scope  of  claims  1  and  10  of  the 
reissue  letters  patent  as  therein  expressed,  wishes 
such  limiting  expressions  removed  or  ignored  as  pre- 
vents appellees'  machine  from  falling  within  the 
charge  of  infringement,  but  all  limitations  retained 
which  will  save  the  claims  from  being  held  invalid  by 
reason  of  anticipation.  If  one  limitation  is  removed 
from  the  claim,  all  others  must  likewise  be  elimi- 
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natecl.  However,  limitations  incorporated  into  a 
claim  to  induce  an  allowance  thereof,  cannot  after- 
wards be  disregarded  for  the  purpose  of  making  out 
a  case  of  infringement  nor  for  any  other  purpose. 

It  is  elementary  that  the  courts  have  no  right  to 
enlarge  a  patent  beyond  the  scope  of  its  claim  as 
allowed  by  the  Patent  Office  when  the  terms  of  the 
claim  in  a  patent  are  clear  and  distinct,  as  they 
should  always  be.  A  patentee  in  a  suit  brought  upon 
the  patent  is  bound  by  the  claims  thereof,  and  he  can 
assert  nothing  beyond  the  term  thereof. 

The  claim  is  a  statutory  requirement  prescribed 
for  the  purpose  of  making  the  patentee  define  pre- 
cisely what  his  invention  is;  and  it  is  unjust  to  the 
public  as  well  as  an  evasion  of  the  law  to  construe  it 
in  a  manner  different  from  the  plain  import  of  its 
terms. 

Keystone  Bridge  Co.  vs.  Phoenix  Iron  Works, 

95  U.  S.  274. 
White  vs.  Dunbar,  119  U.  S.  47. 

"Where  the  language  in  the  specification  of 
the  patent  is  clear  and  unambiguous  it  must 
speak  its  own  construction." 

Mitchell  vs.Tilghman,  19  Wall,  287. 

If  the  language  of  the  specification  and  claim  show 
clearly  what  he  desired  to  secure  as  a  monopoly,  noth- 
ing can  be  held  as  an  infringement  which  does  not 
fall  within  the  terms  the  patentee  has  himself  chosen 
to  express  his  invention. 

McClain  vs.  Otmayer,  141  U.  S.  423. 
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In  making  his  claim  the  inventor  is  at  liberty  to 
choose  his  own  form  of  expression  and  while  the 
courts  may  construe  the  same  in  view  of  the  specifica- 
tion and  the  state  of  the  art,  they  must  not  add  to  or 
detract  from  the  claim. 

Cimiotti  Co.  vs.  American  Co.,  198  U.  S.  399. 
Dey  Time  Register  Co.  vs.  Syracuse  Co.,  161 

Fed.  284. 
Schreiber  et  al.  vs.  Adams  Co.,  171  Fed.  830. 
Westinghouse  Co.  vs.  New  York  Co.,  119  Fed. 

874. 

The  courts  should  regard  with  jealousy  and  dis- 
favor any  attempt  to  enlarge  the  scope  of  a  patent 
once  granted,  the  effect  of  which  would  be  to  enable 
the  patentee  to  appropriate  other  inventions  made 
prior  to  such  alterations. 

Chicago  et  al.  vs.  Sayles,  97  U.  S.  554. 

The  construction  of  a  patent  must  be  in  conformity 
with  the  self  imposed  limitations  which  it  contained 
in  its  claims. 

New  Departure  Bell  Co.  vs.  Bevin  et  al.,  64 
Fed.  859,  73  Fed.  469. 

A  patentee,  who  acquiesced  in  the  rejection  of  a 
claim  by  the  Patent  Office,  is  estopped  to  claim  the 
benefit  of  such  claim,  or  such  a  construction  of  the 
claims  allowed  as  would  be  equivalent  thereto. 

Credit   Electrical    Supply   Co.   vs.    Westing- 
house  Electric  Mfg.  Co.,  200  Fed.  144. 
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COXSTRUCTION  OF  CLAIMS  IN  SUIT. 

We  maintain  under  the  restrictions  placed  on  the 
invention  of  the  patent  in  suit,  that  claim  1  of  the  re- 
issue patent  in  suit  is  limited: 

1.  To  a  fruit  runway  formed  of  a  non-movable 
guide  member  and  an  opposing  rotary  member. 

2.  That  the  rotary  member  shall  be  composed 
of  a  series  of  longitudinally  disposed  end  to  end 
rollers. 

3.  That  the  non-movable  guide  member  of  the 
runway  shall  lie  parallel  with  the  plane  which 
passes  vertically  and  longitudinally  through  the 
center  of  the  rollers  forming  the  opposing  mem- 
ber of  the  runway. 

4.  That  the  non-movable  guide  of  the  runway 
shall  be  grooved  and  a  j)i'op6lliii8'  rope  be 
mounted  in  such  groove  of  the  non-movable 
guide  for  feeding  the  fruit  through  the  runway, 
and  means  provided  for  moving  the  rope. 

It  is  necessary  that  in  the  fruit  runway  called  for 
hy  the  above  claim  that  the  outer  or  movable  member 
thereof  be  formed  of  a  series  of  end  to  end  rollers, 
due  to  the  fact  that  it  is  required  by  the  patent  and 
the  specification  states,  "that  the  ropes  carry  the 
fruit  toward  the  lower  end  of  the  machine  and  at 
the  same  time  the  grade  rollers  are  revohdng,  so  as 
to  keep  the  fruit  from  sticking  in  the  runway. ' '  Un- 
less the  member  opposing  the  non-movable  guide  be 
composed  of  positively  driven  rotary  end  to  end  dis- 
posed rollers,  the  fruit  will  stick  in  the  runway,  for 
the  rollers  must  be  disposed  "end  to  end"  to  provide 
a  substantially  unbroken  rotary  outer  wall  surface 
for  the  travel  of  the  fruit  through  the  machine. 
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It  is  essential  to  the  operativeness  of  appellant's 
machine  that  the  non-movable  guide  be  arranged  in 
the  specified  plane  called  for  by  the  claim,  for  by  no 
other  location  thereof  can  the  said  guide  constitute  a 
parallel  runway  member  for  the  opposing  rotary 
member,  so  as  to  permit  of  the  rope  working  in  the 
groove  of  said  non-movable  guide  to  carry  the  fruit. 
Again,  it  must  be  so  disposed,  for  the  patent  does  not 
illustrate  nor  describe  any  other  manner  of  locating 
the  same  relative  to  the  parallel  rotary  member,  and 
further  for  the  reason  that  it  was  only  by  so  claiming 
the  position  of  the  non-movable  guide  relative  to  the 
parallel  series  of  end  to  end  rollers  of  the  rotary 
member  of  the  runway  and  causing  the  rollers  to 
form  one  member  of  the  fruit  runway  that  an  allow- 
ance of  the  claim  was  secured. 

That  which  induces  an  allowance  of  a  claim  is 
essential  to  the  validitj^  thereof  and  cannot  be  disre- 
garded after  the  issuance  of  the  letters  patent  in  a 
suit  for  infringement. 

Claim  10  of  the  reissue  patent  in  suit  requires : 

1.  That  the  fruit  runway  shall  be  composed  of 
two  parallel  members. 

2.  That  one  of  said  members  shall  be  composed 
of  a  ''series  of  end  to  end  rolls." 

3.  That  bearing  brackets  shall  be  provided  for 
the  rolls. 

4.  Guides  shall  be  provided  for  the  brackets. 

5.  That  means  shall  be  provided  for  adjusting 
the  brackets  upon  the  guides. 

This  specific  combination  of  co-operating  elements 
must  be  employed  and  as  specified  in  order  to  come 
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within  the  protection  afforded  by  the  said  claim. 
You  cannot  disregard  the  "end  to  end"  disposition 
of  the  rolls  called  for  in  the  claim  any  more  than  you 
can  the  bearing  brackets,  the  guides  for  the  brackets 
nor  the  means  for  adjusting  the  brackets.     If  the 
series  of  rolls  are  not  arranged  "end  to  end"  then 
the  claim  is  not  complied  with,  inasmuch  as  you  do 
not  in  such  case  construct  the  runway  of  two  parallel 
members  "one  of  which  is  composed  of  a  series  of  end 
to  end  rollers."    As  this  disposition  of  the  rolls  was 
expressly  brought  into  the  claim  to  induce  an  allow- 
ance thereof,  the  same  is  just  as  essential  to  the  claim 
as  any  other  element  expressed  therein.     Further- 
more, you  cannot  produce  a  runway  of  two  parallel 
members  where  one  of  the  members  comprises   a 
series  of  rolls  and  obtain  a  substantially  unbroken 
rotary  wall  surface  for  the  runway,  unless  the  rolls  be 
placed  "end  to  end."    The  placing  of  the  rolls  a  dis- 
tance apart  would  not  produce  such  a  runway,  inas- 
much as  it  would  leave  non-available  grading  spaces 
between  the  ends  of  adjacent  rolls,  just  what  the 
patentee  sought  to  avoid  and  successfully  accom- 
plished by  the  "end  to  end"  disposition  of  the  rolls; 
besides,  the  Patent  Office  refused  to  grant  a  claim  for 
the  rolls  arranged  otherwise  than  "end  to  end"  as 
specified  in  claim  10  of  the  reissue  letters  patent  in 
suit. 

The  above  is  our  construction  of  claims  1  and  10 
of  the  reissue  patent  in  suit  gained  from  a  reading 
of  the  letters  patent  and  the  disclosures  of  the  file- 
wrapper  proceedings  which  eventuated  in  the  grant 
of  the  said  letters  patent,  and  this  construction  was 
given  to  the  claim  by  his  Honor  Judge  Wellborn  on 
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careful  consideration  of  the  entire  case  after  four 
days  of  argument.  If  we  are  correct  in  our  conclu- 
sion there  can  be  no  infringement  of  the  claims  by 
the  machine  manufactured,  sold  and  used  by  the 
appellees,  inasmuch  (as  will  be  hereinafter  shown) 
the  said  machine  does  not  embody  in  its  construction 
and  mode  of  operation  the  combinations  called  for 
by  said  claims  1  and  10  of  the  reissue  patent  in  suit. 
In  fact,  as  stated  by  Judge  Wellborn,  the  two  are 
"different  mechanically,  are  mechanically  different." 
So  far  we  have  construed  claims  1  and  10  from  the 
face  of  the  reissue  patent  itself,  in  connection  with 
the  file-wrapper  disclosure,  in  order  to  determine  the 
exact  construction  to  be  placed  on  said  claims  and  the 
scope  thereof,  under  the  assumption  that  the  said 
claims  are  valid.  However,  we  most  earnestly  con- 
tend not  only  that  the  appellees  do  not  infringe  the 
claims  if  valid  and  properly  construed,  but  further 
that  the  claims  are  absolutely  invalid  by  the  prior  art. 

PRIOR  ART. 

As  heretofore  stated,  the  Strain  reissue  patent  is 
designed  for  the  grading  of  fruit,  nuts  and  vege- 
tables, its  use  not  being  intended  to  be  confined  to 
the  grading  of  one  class  of  fruit,  viz. :  oranges.  In 
fact,  the  patentee  states  that  as  the  grading  rollers 
are  adjustable  relative  to  the  non-movable  guide  "the 
distance  between  the  roller  and  guide  can  be  made 
small  or  large  to  adapt  the  machine  to  grading  small 
nuts  or  fruit  or  large  nuts  or  fruit,"  lines  92-95,  p.  1 
of  the  printed  specification. 

In  anticipation  of  the  claims  in  suit,  the  defendants 
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offered  in  evidence  as  exhibits,  the  following  prior 
United  States  letters  patent,  the  same  appearing  in 
the  record  between  pp.  487-559,  viz. : 

399509  granted  F.  N.  Ellithorpe,  March  12,  1889, 
for  improved  Fruit  Assorter. 

No.  430031  granted  J.  A.  Jones,  June  10,  1890,  for 
an  unproved  Machine  for  Assorting  or  Sizing  Fruit. 

No.  442288  granted  J.  A.  Jones,  Dec.  9,  1890,  for 
an   improved   Machine   for   Assorting    and    Sizing 

Fruits,  etc. 

No.  456092  granted  H.  H.  Hutchins,  July  14, 1891, 
for  an  improved  Assorting  Machine. 

No.  458422  granted  J.  T.  Ish,  Aug.  25,  1891,  for  an 
improved  Fruit  Grading  Machine. 

No.  465856  granted  H.  H.  Hutchins,  Dec.  29,  1891, 
for  an  improved  Fruit  and  Vegetable  Assorter. 

No.  466817  granted  E.  E.  Woodward,  Jany.  12, 
1892,  for  an  improved  Orange  Sizer. 

No.  475497  granted  G.  A.  &  C.  F.  Fleming,  May  24, 
1892,  for  an  improved  Fruit  Grader. 

No.  482294  granted  A.  C.  Burke,  Sept.  6,  1892,  for 
an  improved  Fruit  Sizer. 

No.  529032  granted  H.  C.  Jones,  Nov.  13,  1894,  for 
an  improved  Fruit  Sizer. 

No.  534783  granted  A.  Cerruti,  Feby.  26,  1895,  for 
an  improved  Fruit  Grader. 

No.  538330  granted  A.  D.  Huntley,  Apr.  30,  1895, 
for  an  improved  Orange  Sizer. 

No.  671646  granted  R.  G.  Bailey,  Apr.  9,  1901,  for 
an  improved  Fruit  Grader, 

No.  673127  granted  E.  N.  Maull,  Apr,  30,  1901,  for 
an  improved  Fruit  Sorting  Machine. 


No.  713484  granted  C.  D.  Nelson,  Nov.  11, 1902,  for 
an  improved  Fruit  Assorting  Table. 

It  will  not  be  necessary  to  discuss  each  of  the  fore- 
going letters  patent,  inasmuch  as  the  same  have  been, 
sufficiently  testified  to  by  witness  Cobb  between  pages 
408  and  414  of  the  record.  In  the  main,  these  prior 
letters  patent  were  introduced  to  show  that  the 
machine  of  the  patent  in  suit  relates  to  mere  improve- 
ments in  a  well  filled  field,  and  therefore  not  entitled 
to  be  given  the  consideration  which  is  accorded  under 
the  patent  law  to  a  pioneer  invention. 

Many  of  the  prior  letters  patent  disclose  fruit 
graders  having  a  runway  composed  of  a  non-movable 
and  a  rotating  member,  with  means  for  propelling 
the  fruit  to  be  graded  through  said  runway  and 
means  for  adjusting  the  rotary  member  of,  the  run- 
way to  and  from  the  fixed  member  thereof  in  order 
to  vary  the  outlet  aperture  for  the  escape  of  the 
fruit.  Certain  of  the  prior  letters  patent  illustrate 
machines  having  co-operating  elements  which  comply 
with  the  terms  of  the  claims  in  suit,  for  instance : 

Letters  Patent  No.  456092 — defendant's  exhibit — 
Hutchins  Patent  ''record  page  505,  granted  H.  H. 
Hutchins,  July  14,  1891,  for  an  improved  Assorting 
Machine."  For  convenience,  we  present  a  series  of 
cuts  disclosing  more  clearly  the  structural  ar- 
rangement of  the  Hutchins  machine.  Like  the 
machine  of  the  patent  in  suit,  it  discloses  a 
machine  for  the  sorting  or  grading  of  "fruit  and 
vegetables,"  the  same  comprising  a  suitable  frame, 
designated  on  the  cut  by  the  numeral  A.  Within  the 
frame  is  arranged  a  fruit  runway,  the  same  consist- 
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ing  of  a  non-movable  guide  which  supports  and  over 
which  works  the  belt  B  for  conveying  the  fruit 
through  the  machine.  This  non-movable  guide 
(designated  in  Fig.  3  of  the  drawings  accompanying 
the  letters  patent  by  the  reference  numeral  E),  con- 
stitutes one  memljer  of  the  fruit  runway,  while  the 
rotarj^  member  C  constitutes  the  opi3osing  member  of 
the  fruit  runway.  The  rotary  member  is  supported 
in  bearing  brackets  D,  which  work  in  guides  F,  the 
said  guides  being  adjusted  within  the  bearing- 
brackets  by  the  adjusting  means  G.  This  adjustment 
permits  of  the  rotary  member  being  adjustable  to- 
ward and  from  the  non-movable  guide  member  of 
the  runway  to  vary  the  aperture  or  passage-way  H 
for  the  fruit  being  graded  within  the  machine,  for 
the  same  purpose  accomplished  by  the  adjustability 
permitted  the  rotary  rollers  of  the  patent  in  suit. 
These  rollers,  like  those  of  the  patent  in  suit,  are 
power  driven  by  means  of  the  drive  belts  or  ropes  H\ 
In  the  Hutchins  machine,  which  is  a  double  grader 
like  the  grader  of  the  patent  in  suit,  the  fruit  run- 
way is  not  a  continuous  longitudinally  disposed  run- 
way, but  for  compactness  of  the  machine,  the  runway 
is  sub-divided  into  two  vertically  disposed  sections, 
each  section  consisting  of  a  non-movable  member  and 
an  opposing  adjustable  rotary  member.  The  entire 
fruit  runway  comprises  a  non-movable  guide  and  a 
plurality  of  independent  transversely  adjustable  roll- 
ers, and  the  non-movable  guide  member  of  the  run- 
way lies  parallel  with  the  plane  which  passes 
vertically  and  longitudinally  through  the  center 
of  the  rotary  member.  Like  the  grader  of  the  reissue 
patent  in  suit,  the  disposition  of  the  transversely  ad- 
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justable  rotary  member  of  the  runway  relative  to 
non-movable  guide  member  is  such,  that  substantially 
the  weight  of  the  fruit  being  graded  is  taken  care 
of  by  the  rotary  and  non-movable  member  of  the  run- 
wa}^ 

In  operation,  the  fruit  to  be  graded  is  delivered 
into  the  machine  from  the  feed  chute  I,  and  enters 
at  the  upper  end  of  the  fruit  runway.  The  fruit  too 
large  to  pass  through  the  discharge  passageway  of  the 
runway  as  propelled  there  through  by  the  belt  or  rope 
B  discharges  into  the  bin  or  receptacle  J,  while  the 
fruit  of  a  size  sufficiently  small  to  pass  through  the 
first  grade  space  of  the  fruit  runway  enters  onto  the 
incline  J\  by  which  it  is  guided  and  deposited  onto 
the  second  section  of  the  fruit  runway.  Such  fruit 
as  is  too  large  to  pass  through  the  discharge  passage- 
way of  the  fruit  runway  is  conveyed  there  through 
by  the  belt  or  rope  and  discharged  into  the  receptacle 
K  for  such  sized  fruit,  while  the  smaller  fruit  of  a 
size  which  will  pass  through  the  graded  section  of 
the  runwa}^  is  discharged  into  the  receptacle  L.  By 
the  Hutchins  patent  provision  has  been  made  for 
taking  care  of  only  three  grades  of  fruit,  but  the 
number  of  grades  is  an  immaterial  feature.  By  in- 
creasing the  length  of  the  runway,  an  increased  nmn- 
ber  of  grades  may  be  taken  care  of.  The  distinction 
between  the  Hutchins'  patented  grader  and  the 
grader  of  the  x^atent  in  suit,  is  this,  in  the  Strain 
grader  all  the  grade  spaces  of  the  fruit  runway  for 
the  fruit  passing  through  the  machine  are  formed  by 
two  parallel  longitudinally  disposed  members,  one 
being  non-movable  and  the  other  rotary,  whereas,  in 
the  Hutchins'  grader,  the  said  grade  members  of  the 
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runway  are  vertically  disposed.  However,  the  said 
Hutchins'  patent  does  disclose  in  a  fruit  grader  the 
combination  of  a  plurality  of  independent  trans- 
versely adjustable  rotating  rollers,  a  non-movable 
guide  lying  parallel  with  a  i)lane  passing  vertically 
and  longitudinally  through  the  center  of  the  rollers, 
the  rollers  and  gTiide  forming  a  fruit  runway,  a  pro- 
pelling belt  or  rope  supported  by  the  said  guide, 
and  means  to  move  said  rope. 

This  is  the  combination  called  for  by  claim  1  of 
the  reissue  letters  patent  in  suit,  and  it  meets  the 
terms  of  claim  10  of  the  said  letters  patent — if  the 
limiting  expression  ''end  to  end"  disposition  rela- 
tive to  the  rollers  is  to  be  eliminated  from  the  claim, 
as  contended  for  by  appellant;  inasmuch  as  the 
patented  machine  discloses  the  combination — 

In  a  fruit  grading  machine,  a  runway  formed  of 
two  parallel  members  (the  non-movable  guide  and 
the  rotating  member)  the  rotary  member  of  said 
runway  consisting  of  a  series  of  rolls  (C-C),  brackets 
(D)  carrying  the  rolls,  guides  (F)  for  the  brackets, 
and  means  (Gr)  for  adjusting  the  brackets  upon  the 
guides. 

It  will  thus  be  seen  that  every  element,  and  the 
identical  combination  called  for  by  claim  10  (except- 
ing ''end  to  end"  disposition  of  the  rolls)  is  found  in 
the  Hutchins'  machine,  and  used  therein  for  the  same 
purpose  as  called  for  by  the  patent  in  suit. 

The  "end  to  end"  disposition  of  the  grading  rolls 
was  not  new  with  patentee  Strain,  for  on  reference 
to  United  States  letters  patent  No.  671646,  granted 
R.  G.  Bailey,  April  9,  1901,  for  an  improved  Fruit 
Grader,  such  an  arrangement  of  the  grade  rolls  are 
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illustrated  and  described.  It  was  admitted  at  the 
hearing  in  the  lower  court  that  these  letters  patent 
ante  dated  the  filing  date  of  the  application  of  the 
Strain  original  letters  patent,  and  no  evidence  was 
introduced  to  carry  the  Strain  invention  back  of  the 
date  of  the  Bailey  patent. 

This  patent  (record  page  544),  like  the  Hutchins 
and  other  letters  patent  of  the  prior  art,  discloses  a 
machine  for  the  grading  and  sorting  of  fruit,  and  the 
same  will  be  readily  understood  by  the  cuts  appear- 
ing opposite  hereto.  The  separate  parts  constitut- 
ing the  grading  members  are  shown  in  detail  by  Figs. 
1,  2  and  5,  while  in  Fig.  3  a  plan  view  of  the  assem- 
bled parts  and  by  Fig.  4  a  sectional  view  of  the 
machine  is  illustrated. 

In  the  Bailey  machine,  the  fruit  runway  is  a  circu- 
lar one,  the  same  being  composed  of  the  rotatable 
guide  member  A,  and  the  series  of  end  to  end  rollers 
E.  Instead  of  a  single  roller  for  each  grade  space, 
the  roller  is  sub-divided  into  a  plurality  of  small 
rollers  E.  The  series  of  rollers  E  for  each  grade 
space  are  carried  by  a  bracket  C,  and  said  brackets 
are  supported  by  adjustable  bearings.  The  purpose 
of  the  adjustment  permitted  the  brackets  C  is  to 
permit  the  rolls  E  to  be  moved  toward  and  from  the 
guide  member  A  to  increase  or  decrease  the  aperture 
for  the  escape  of  the  fruit  through  the  grade  spaces. 
Each  set  of  rollers  E  is  independently  adjustable  to- 
ward and  from  the  opposing  member,  so  that  the 
adjustment  given  to  the  rotatable  wall  surface  of  any 
given  section  of  the  fruit  runway  does  not  disturb 
the  position  of  any  of  the  other  rotatable  wall  sec- 
tions.   The  rotary  member  of  the  parallel  members 


FIG.3.        N. 


f**--  -' 


FICr.l. 


vmu 


B 


J\ 


-\ 


41 

of  the  fruit  runway  is  composed,  as  stated,  of  a  plu- 
rality of  independently  adjustable  rotary  sections 
or  grade  units,  these  rotary  sections  or  units  being 
suspended  in  adjustable  brackets  from  the  circular 
non-movable  plate  B.  Each  independently  adjustable 
rotary  section  controls  a  grade  discharge  opening  for 
the  fruit,  the  series  of  grade  openings  being  number- 
ed 1  to  9  in  Fig.  3  of  the  cuts.  The  fruit  to  be  graded 
is  delivered  into  the  machine  from  a  suitable  feed 
chute  A'  and  is  received  onto  the  inclined  surface  of 
the  rotating  plate  A,  being  carried  around  by  the 
movement  thereof.     The  fruit  too  large  to  escape 
through  the  grade  outlet  1,  is  carried  to  the  next 
outlet  2  and  if  too  large  for  said  outlet  is  advanced 
to  outlet  3,  and  so  on  until  an  outlet  of  proper  open- 
ing is  found  for  the  escape  of  the  fin.iit. 

The  rollers  E  of  the  Bailey  machine  are  arranged 
"end  to  end"  so  as  to  present  a  continuous  rotary 
wall  surface  with  which  the  fruit  passing  through 
the  fruit  runway  co-acts  until  an  outlet  space  in  the 
runway  of  proper  size  is  found  for  the  escape  of  the 
fruit.    Each  rotary  section,  although  composed  of  a 
plurality  of  individual  units,  constitutes  a  roller  so 
far  as  relates  to  the  grading  feature  for  the  fruit, 
and  operates  in  the  same  manner  as  a  rotary  grade 
section  composed  of  a  single  roller.     These  rotary 
sections  of  the  Bailey  fruit  runway  are  independ- 
ently adjustable  toward  and  from  the  opposing  mem- 
ber of  the  runway,  and  are  adjustable  for  the  same 
reason  as  the  adjustment  provided  for  the  rotary 
sections  of  the  Strain  reissue  patent  in  suit.    Fur- 
thermore, the  rotary  sections  of  the  runway  of  the 
Bailey  machine  are  arranged  "end  to  end"  for  the 
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same  reason  as  the  ''end  to  end'*  disposition  of  the 
rotary  sections  of  the  Strain  machine,  to  wit:  to 
"form  a  continuous  contact  for  the  sides  of  the  fruit" 
and  to  provide  "a  contact  surface  for  the  fruit  which 
is  freely  movable,  and  which  revolving  in  the  oppo- 
site direction  or  upwardly  prevents  the  fruit  from 
being  pinched  when  it  arrives  at  spaces  which  are 
nearly  large  enough  to  allow  it  to  pass,  and  it  will 
thus  be  retained  in  the  channel  (fruit  runway)  until 
it  arrives  at  a  space  which  is  sufficiently  large  for  it 
to  fall  through." 

Although  the  machine  of  the  Bailey  patent  is  of 
circular  form,  it  nevertheless  illustrates  and  de- 
scribes a  fruit  grader  having  a  fruit  runway  com- 
j)osed  of  two  parallel  members,  one  of  said  members 
comprising  a  series  of  "end  to  end"  rollers,  any  one 
of  the  grade  sections  of  the  rotary  member  being 
adjustable  toward  and  from  the  opposing  member  of 
the  runway  independent  of  the  other  sections  of  the 
rotary  member. 

Such  being  the  case,  each  and  every  element  of 
claim  10  of  the  reissue  letters  patent  in  suit  is  found 
in  the  Bailey  machine,  employed  therein  for  the  same 
purpose  and  working  in  the  identical  manner  called 
for  by  said  claim.  In  other  words,  the  device  of  the 
Bailey  patent  is  a  fruit  grading  machine  having  "a 
runway  formed  of  two  parallel  members,  one  of  said 
members  consisting  of  a  series  of  end  to  end  rolls 
(E),  a  bracket  (C)  carrying  the  rolls,  guide  (C)  for 
the  brackets,  and  means  (B^)  for  adjusting  the 
brackets  upon  the  guides." 

If  we  are  correct  in  our  construction  of  the  Bailey 
patent,  and  as  to  this  we  submit  that  the  same  is 
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upheld  by  the  testimony  of  appellant's  expert  witness 
Knight  in  answer  to  cross-questions  82  to  102,  record 
pp.  708  to  712,  then  claim  10  of  the  reissue  letters 
patent  in  suit  is  anticipated  thereby,  and  the  claim  is 
invalid. 

At  this  time,  we  wish  to  direct  attention  to  United 
States  letters  patent  No.  458422,  granted  J.  T.  Ish, 
August  25,  1891,  for  an  improved  Fruit  Grading 
Machine. 

These  letters  patent  appear  on  p.  510  of  the  record, 
a  cut  illustrating  the  same  appearing  on  the  opposite 
page.  This  is  one  of  the  earliest  forms  of  what  is 
known  as  the  ''rope  and  roller"  grader.  As  will  be 
noted  from  the  cut,  the  fruit  runway  is  formed  by 
a  non-movable  member  i  and  a  rotary  member  e,  the 
fruit  being  conveyed  through  the  fruit  runway  or 
''grading  chute  A"  by  means  of  "a  flat  belt"  or  "a 
rope"  /.  The  disposition  of  the  non-movable  mem- 
ber is  such  that  the  edge  of  the  belt  or  rope  /  "adja- 
cent to  the  member  e  is  in  a  plane  parallel  to  the  axis 
of  said  member."  Means  are  provided  for  driving 
the  conveyor  belt  or  rope  for  the  fruit,  and  the  rotary 
member  e  of  the  runway  is  driven  by  suitable  con- 
nection shown  in  the  patent. 

The  application  of  the  Ish  patent  was  filed  in  the 
Patent  Office  June  21,  1889,  although  the  letters 
patent  for  the  invention  disclosed  thereby  did  not 
issue  until  August,  1891.  This  patent  discloses  per- 
haps the  first  form  of  a  fruit  grader  having  a  gradu- 
ated fruit  runway  formed  of  two  parallel  members, 
one  of  said  members  being  non-movable  and  support- 
ing an  endless  traveling  propelling  belt  or  rope  for 
the  fruit,  and  the  other  being  a  rotary  member  so 
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arranged  as  to  provide  independent  graduated  grade 
openings  in  the  runway  for  the  escape  of  the  graded 
fruit.  In  the  Ish  machine  (which  according  to  the 
record  herein  was  largely  used  in  Southern  Cali- 
fornia in  connection  with  the  grading  of  oranges) 
the  rotary  member  of  the  runway  is  a  stepped  roller, 
each  stepped  section  providing  for  a  different  size 
grade  opening.  In  the  patent  drawing,  the  rotary 
member  is  formed  with  four  step  sections,  permit- 
ting four  sizes  or  grades  of  oranges  to  fall  through 
the  outlet  aperture  of  the  fruit  runway.  This  patent 
is  a  pioneer  one  and  contains  a  generic  claim  for  a 
fruit  separator  "comprising  a  graduated  rotary 
member  and  a  traveling  endless  belt  arranged  paral- 
lel and  adjacent  thereto." 

The  Ish  patent  was  owned  by  appellant  Stebler — 
answer  to  X-Q.  99,  record  p.  651 — and  a  great  many 
of  the  machines  were  placed  on  the  market — answer 
to  X-Q.  110,  record  p.  652. 

It  will  be  noticed  that  the  only  difference  between 
the  Ish  fruit  grader  and  that  of  the  patent  in  suit 
resides  in  the  fact  that  in  the  Ish  machine  the  rotating 
member  of  the  fruit  runway  consists  of  a  single  roll 
stepped  to  produce  grade  sections,  whereas  in  the 
Strain  grader  of  the  reissue  patent  instead  of  a 
stepped  roll  the  roll  is  sub-divided  into  a  plurality  of 
short  rolls,  or,  in  other  words,  where  the  Ish  patent 
discloses  a  four  stepped  roll  as  the  rotary  member  of 
the  runwa}^  the  Strain  grader  emploj^s  a  short  roll 
for  each  step  of  the  single  roll.  Otherwise,  the 
machines  are  the  same — so  far  as  concerns  a  fruit 
grader.  Whether  this  amounts  to  invention  is  ex- 
ceedinglj^  questionable  in  view  of  the  Bailey  patent. 


45 

where  the  rotary  member  of  the  fruit  runway  is 
made  up  of  a  series  of  independently  adjustable 
grade  sections. 

Patentee  Bailey  was  the  first  to  depart  from  the 
Ish  invention  by  substituting  for  the  single  stepped 
roll  member  of  the  fruit  runway  a  plurality  of  inde- 
pendently adjustable  rotary  sections  as  the  rotary 
member  of  the  runway.  After  this  change,  it  cer- 
tainly did  not  amount  to  invention  to  make  each  in- 
dependently adjustable  rotary  grade  section  of  a 
single  short  roll  in  place  of  an  independently  adjust- 
able grade  section  consisting  of  a  series  of  small 
rolls;  more  esi)ecially  so  where  the  independently 
adjustable  end  to  end  rotary  sections  perform  the 
same  function  in  each  machine,  as  we  have  seen  from 
the  testimony  of  appellant's  expert  witness  Knight. 
It  is  not  invention  to  substitute  for  one  well  known 
device  another  well  known  device,  w^here  each  per- 
form the  same  function  in  the  combination  of  co- 
operating elements  of  the  machine.  Thus,  the  substi- 
tution of  an  adjustable  single  small  roller  for  each 
grade  section  of  the  fruit  runway  for  the  plurality 
of  adjustable  smaller  rollers  disclosed  in  the  machine 
of  the  Bailey  patent  for  each  grade  section  of  the 
fruit  runway,  does  not  amount  to  invention. 

So  long  as  the  grading  or  sizing  of  oranges  was 
carried  out  on  a  small  scale,  the  Ish  patented  machine 
answered  all  the  demands  of  the  trade,  in  fact,  as  the 
record  shows,  such  machine  is  in  use  in  some  of  the 
smaller  or  individual  packing  houses  today.  How- 
ever, as  the  orange  industry  increased  it  became 
necessary  to  secure  greater  bin  capacity  for  the  sized 
oranges. 
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It  will  be  understood  that  witli  these  sizing  or 
fruit  grading  machines,  the  oranges  flowing  from  the 
different  gradeways  of  the  machine  are  delivered 
into  bins,  and  are  taken  from  such  bins  by  operators 
and  packed  into  boxes.  While  the  Ish  machine  as 
to  sizing  capacity  supplied  all  the  requirements  de- 
manded of  a  grader,  it  was  limited  as  to  bin  capacity. 
To  secure  greater  bin  capacity  it  required  that  the 
grading  machine  be  considerably  increased  in  length 
over  that  of  the  Ish  machine,  which  was  approxi- 
mately twelve  feet  long.  To  meet  this  demand,  the 
first  act  of  the  manufacturer  and  users  of  the  Ish 
machine  (including  the  appellant  herein)  was  to  sub- 
stitute for  the  single  stepped  roller  of  the  Ish  ma- 
chine two  stepped  rollers,  which  rollers  were  placed 
end  to  end  and  formed  the  rotary  parallel  member 
of  the  fruit  runway,  the  non-movable  guide  member 
being  varied  from  that  shown  in  the  Ish  patent  to  the 
extent  of  being  grooved  and  having  a  propelling  rope 
for  the  fruit  placed  in  the  groove  of  the  said  guide. 
By  this  change,  the  Ish  machine  was  considerably 
lengthened  to  accommodate  bins  of  increased  capa- 
city. In  fact,  the  extension  of  the  Ish  machine  was 
not  confined  to  two  "end  to  end"  rollers,  but  three 
and  four  of  such  "end  to  end"  rollers  were  utilized 
as  the  rotary  member  of  the  fruit  runway,  thereby 
producing  a  machine  thirty  feet  or  more  in  length. 
This  machine  (or  rather  the  enlarged  Ish  machine), 
as  placed  on  the  market,  was  known  as  the  "ro]3e 
and  roller  sizer,"  and  termed  the  "California 
Grader,"  and  was  largely  manufactured  and  sold  by 
the  appellant  herein,  and  is  in  use  at  the  present  time 
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in  many  of  the  larger  fruit  packing  houses  in  South- 
ern California. 

A  model  of  this  California  sizer  was  introduced 
in  connection  with  defendant's  testimony  as  "De- 
fendants' Exhibit  Model  California  Sizer,"  record 
page  323,  and  in  connection  with  the  introduction  of 
said  exhibit  it  was  stipulated  by  counsel  for  appel- 
lant, that  the  same  constituted  a  correct  model  of  the 
old  California  sizer  and  that  the  California  sizer 
was  in  use  prior  to  the  year  1900.  A  photographic 
print  of  one  of  the  California  sizers  was  introduced 
as  "Defendants'  Exhibit  Upland  Sizer,"  record 
page  225. 

For  convenience,  we  present  herewith  two  cuts  of 
the  California  sizer,  the  larger  cut  disclosing  the 
machine  with  a  plurality  of  end  to  end  rollers,  as  in- 
stalled for  use  in  one  of  the  packing  houses.  An 
examination  of  the  smaller  cut  discloses  a  fruit  grad- 
ing machine,  the  runway  of  which  is  composed  of  two 
parallel  members,  one  member  consisting  of  a  non- 
movable  grooved  guide  A,  the  other  of  a  plurality 
of  independently  adjustable  rollers  B.  The  non- 
movable  groove  guide  member  lies  parallel  "with  a 
plane  which  passes  vertically  and  longitudinally 
through  the  center  of  the  said  rollers."  A  rope  C 
for  propelling  the  fruit  through  the  runway  work 
within  the  groove  B^  of  the  non-movable  member  of 
the  runway,  and  means  are  provided  as  illustrated 
for  driving  the  said  rope.  From  the  drive  mechanism 
for  the  rope  C  power  is  transmitted  for  imparting 
rotation  to  the  series  of  rollers.  The  rollers  B  are 
arranged  "end  to  end"  and  the  said  rollers  with  the 
non-movable  grooved  guide  A  constitute  the  parallel 
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members  forming  the  fruit  runway  of  the  grader. 
The  "end  to  end"  rollers  B  are  carried  by  brackets 
a,  which  brackets  in  turn  work  in  guide  h,  and  the 
means  c  adjust  the  brackets  upon  the  guides.  The 
larger  cut  illustrates  a  greater  number  of  end  to  end 
rollers  than  are  disclosed  in  the  smaller  cut. 

This  California  sizer  contains  each  every  element 
of  the  combinations  called  for  by  claims  1  and  10  of 
the  reissue  letters  patent  in  suit,  and,  in  fact,  such  a 
constructed  machine  falls  within  the  protection 
afforded  by  said  claims.  The  manufacture,  use  and 
sale  of  the  California  sizer  at  this  time  would  consti- 
tute an  infringement  of  the  involved  claims  1  and  10, 
if  the  same  are  valid.  Such  being  the  case,  the  claims 
are  void,  for,  it  is  well  established,  "that  what  would 
infringes,  if  later,  anticipates,  if  earlier." 

Peters  vs.  Active  Mfg.  Co.,  21  Fed  319. 

A  comparison  of  the  California  sizer  with  the  fruit 
grader  of  the  patent  in  suit,  discloses  that  each  com- 
IDrises  the  same  working  elements,  arranged  in  the 
same  manner,  each  element  performing  in  one 
machine  the  corresponding  work  accomplished  in  the 
other,  each  machine  being  designed  for  the  sizing  of 
the  same  class  of  fruit,  and  each  manufactured  and 
sold  for  use  in  connection  with  packing  houses. 

The  California  sizer  was  placed  into  use  at  least 
as  early  as  1896  and  has  continued  in  use  ever  since. 
It  was  a  successful  machine  and  handled  all  fruit 
delivered  thereto  for  sizing  purposes. 

These  facts  are  amply  proven  by  the  testimony  of 
T\dtness  L.  E.  Tucker  (record  p.  220),  foreman  of  the 
Upland  Citrus  Association;  T.  C.  Jameson  (record 
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p.  240),  foreman  of  the  Jameson  Packing  House; 
F.  K.  Adams  (record  p.  252),  manager  of  the  Yv^est 
Ontario  Citrus  Association;  F.  E.  Proced  (record  p. 
264),  formerly  foreman  of  the  Parker  Packing 
House;  H.  E.  Wolcott  (record  p.  284),  manager  of 
The  Pomona  Fruit  Growers'  Exchange,  and  of 
George  D.  Parker  (record  p.  315),  one  of  the  ap- 
pellees herein. 

Each  of  the  above  witnesses  testify  as  to  the  use 
and  operation  of  the  California  sizer,  but,  in  view 
of  the  stipulation  of  appellant's  counsel  regarding 
the  prior  use  of  the  machine,  it  is  needless  to  quote 
the  testimony  of  the  witnesses  relative  thereto. 

While  from  an  examination  of  the  model  exhibit 
of  the  California  sizer,  it  is  evident  that  the  rolls 
comprising  the  rotary  member  of  the  runway  are 
arranged  "end  to  end"  and  supported  by  adjustable 
brackets,  as  called  for  by  claim  10  of  the  reissue  let- 
ters patent  in  suit  and  as  testified  to  by  the  mentioned 
witnesses,  the  same  is  testified  to  by  witness  Cobb,  in 
following  answer  to  questions  47,  48,  49,  50  and  51, 
record  pp.  423-425 : 

"Claim  10  of  the  patent  in  suit  reads:  'In  a 
fruit  gradint;-  machine,  a  runway  formed  of  two 
parallel  members,  one  of  said  members  consist- 
ing of  a  series  of  end  to  end  rolls,  brackets  carry- 
ing the  rolls,  guides  for  the  brackets  and  means 
for  adjusting  the  bracket  upon  the  guide,  sub- 
stantially as  set  forth.'  In  the  model  I  find  a 
fruit-grading  machine  having  a  runway  formed 
of  two  parallel  members,  one  of  said  members 
consisting  of  a  series  of  end  to  end  rolls.  I  find 
brackets  carrying  the  rolls,  guides  for  the  brack- 
ets and  means  for  adjusting  the  brackets  upon 
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the  guides  cis  set  forth  in  claim  10  of  the  patent 
in  suit. 

"Q.  48  (B}^  Mr.  Acher).  How  does  the  end 
to  end  arrangement  of  the  rollers  of  the  model 
exhibit  conform  to  the  end  to  end  arrangement 
of  the  rollers  of  the  machine  disclosed  by  the 
patent  in  suit  ? 

"A.  In  the  model  the  rolls  placed  end  to  end, 
considering  two  consecutive  rolls  in  the  series, 
are  supported  by  a  bracket  which  acts  as  a  com- 
mon support  of  one  end  of  each  roll  adjacent 
thereto.  The  connection  between  one  roll  and  its 
adjacent  roll  is  not  so  rigid  as  to  prevent  slight 
adjustment.  In  the  patent  in  suit  the  arrange- 
ment of  the  rolls  and  their  supports  are  such 
that  either  end  of  either  roll  forming  the  series 
of  end  to  end  rolls  may  be  independently  ad- 
justed without  affecting  either  end  of  any  of  the 
remaining  rolls. 

'*Q.  49.  My  question  was,  Mr.  Cobb,  how  did 
the  end  to  end  arangement  of  the  rolls  of  the 
model  compare  with  the  end  to  end  arrangement 
of  the  rollers  of  the  grading  member  of  the  ma- 
chine set  forth  in  the  patent  in  suit  ? 

"A.  So  far  as  forming  a  runway  is  con- 
cerned, they  are  practically  the  same.  They  are 
arranged  as  close  together  as  mechanical  con- 
struction will  allow,  so  that  there  is  in  use  a  con- 
tinuous runway  for  fruit,  and  no  space  allowed 
for  fruit  of  improper  size  brought  through  at 
an  improper  place. 

"Q.  50.  You  have  described  to  me  the  construc- 
tion of  the  model,  and  my  question  is,  how  does 
that  compare  with  the  arrangement  of  the  end 
to  end  rolls  of  the  machine  disclosed  by  the 
patent  in  suit  ? 

"A.  It  has  all  the  parts  shown  here  that  are 
shown  there,  and  virtually  in  the  same  position 
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relative  to  one  another,  and  operating  substan- 
tially in  thj  same  manner. 

"Q.  51.    In  the  same  manner  as  what? 

"A.     As  shown  by  and  accomplished  by  the 

parallel  members  of  the  runway  in  the  patent  in 
suit. ' ' 

This  testimony  is  upheld  by  appellant's  expert  wit- 
ness Knight,  in  answer  to  X-Q.  44  to  49,  relative  to  a 
photograph  illustrating  such  machine,  record  pp. 
132-133. 

The  rollers  of  the  California  machine  are  trans- 
versely adjustable  toward  and  from  the  non-movable 
grooved  guide,  the  guide  lies  parallel  with  the  plane 
which  passes  vertically  and  longitudinally  through 
the  center  of  the  rollers,  the  rollers  are  independently 
adjustable,  and  they  are  mounted  as  called  for  by 
the  patent  in  suit.  The  propelling  rope  for  the  fruit 
works  within  the  groove  of  the  non-movable  guide. 

The  said  California  sizer  not  only  anticipates  claim 
10  of  the  reissue  letters  patent  in  suit,  but  equally  so 
claim  1  thereof. 

We  submit  that  all  that  was  done  by  patentee 
Strain  was  to  substitute  one  short  roller  for  the  series 
of  small  rollers  of  the  Bailey  patent  for  each  indi- 
vidually adjustable  grade  section,  or  to  substitute  a 
plurality  of  short  rollers  for  the  plurality  of  long 
*'end  to  end"  rollers  of  the  California  grader.  Such 
substitution  of  well  known  equivalent  produced  no 
new  function  in  the  working  of  the  machine,  and  such 
substitution  did  not  amount  to  invention. 

The  substitution  of  equivalents  is  not  invention. 
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Smith  vs.  Nichols,  21  WaU.  112. 
Atlantic  Works  vs.  Brady,  107  U.  S.  192, 
Hollister  vs.  Mfg.  Co.,  113  U.  S.  59. 
Aron  vs.  Railway  Co.,  132  U.  S.  85. 
Trimmer  Co.  vs.  Slivers,  137  U.  S.  425. 
Manufacturing  Co.  vs.  Cary,  147  U.  S.  625. 

From  the  above,  taken  in  connection  with  the  other 
prior  patents  introduced  in  evidence,  it  will  be  ob- 
served that  if  anything  remains  in  the  patent  in  suit 
on  which  to  base  a  claim  for  invention,  it  must  reside 
in  the  speciiic  detailed  arrangement  of  the  working 
parts  for  its  differentiation  from  the  prior  art.  The 
claims  to  be  held  valid,  must  be  held  restricted  to 
every  limitation  appearing  therein,  and  no  departure 
therefrom  can  be  permitted.  The  patent  does  not 
fall  within  the  recognized  definition  of  a  pioneer  in- 
vention. The  Supreme  Court  states  in  connection 
with  the  word  "pioneer":  "This  word,  although 
used  somewhat  loosely,  is  commonly  understood  to 
denote  a  patent  covering  a  function  never  before  per- 
formed, a  wholly  novel  device,  or  one  of  such  novelty 
and  importance  as  to  mark  a  distinct  step  in  the 
progress  of  the  art,  as  distinguished  from  a  mere  im- 
provement or  perfection  in  what  had  gone  before. 
Most  conspicuous  examples  of  such  patents  are :  the 
one  to  Howe  of  the  sewing  machine ;  to  Morse  of  the 
electric  telegraph;  and  to  Bell  of  the  telephone." 

Westinghouse  vs.  Boyden  Power  Brake  Co., 
170  U.  S.  537. 

If  anything  of  an  inventive  character  remained  to 
Strain,  patentee  of  the  reissue  letters  patent  in  suit, 
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at  the  time  lie  entered  the  field  of  fruit  graders  as  an 
inventor,  the  law  applicable  to  the  construction  of  the 
letters  patent  granted  him  and  to  the  determination 
of  infringing  identity  based  upon  that  construction  is 
to  be  found  in  the  following  cases  in  the  Supreme 
Court : 

Cimiotti  Unhairing  Co.  vs.  American  Fur 
Refining  Company,  25  Supreme  Ct.  Re- 
porter, 697. 

Singer  Mfg.  Co.  vs.  Cramer,  192  U.  S.  265. 

Kokomo  Fence  Machine  Co.  vs.  Kitselman, 
189  U.  S.  8. 

Westinghouse  vs.  Boyden  Power  Brake  Co., 
170  U.  S.  537. 

Boyd  vs.  Janesville  Hay  Tool  Co.,  158  U.  S. 
260. 

Also  in  the  following  cases  in  the  Courts  of  Appeal 
and  the  Circuit  Courts: 

Brown  vs.  Huntington  Piano  Co.,  134  Fed. 

735. 
Rich  vs.  Baldwin,  Tuthill  &  Bolton,  133  Fed. 

920. 
Julius  King  Optical  Co.  vs.  Bilhoefer,  127 

Fed.  127. 
Overweight  Counterbalance  Elevator  Co.  vs. 

Improved  Order  Red  Men's  Hall,  94  Fed. 

155. 
Griffith  vs.  Shaw,  89  Fed.  313. 
Taber  Bas-Relief  Co.  vs.  Marceau,  87  Fed. 

871. 
Boyden  Power-Brake  Co.  vs.  Westinghouse 
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Air  Brake  Co.,  70  Fed.  816.  ' 

Ransome  vs.  Hyatt,  69  Fed.  148, 
Ney  vs.  Ney  Mfg.  Co.,  69  Fed.  405. 

In  considering  the  claim  of  invention  for  the  ma- 
chine of  the  letters  patent  in  suit  and  the  combina- 
tions called  for  by  claims  1  and  10  thereof,  it  must  be 
borne  in  mind  that  the  Patent  Office  had  no  knowl- 
edge of  the  prior  use  of  the  California  sizer  nor  the 
testimony  relative  thereto.  We  have  no  hesitation  in 
asserting  that  had  this  machine  been  before  the 
Patent  Office,  the  claims  herein  sued  on  would  never 
have  been  allowed. 

Before  passing  to  a  consideration  of  the  appelles' 
machine,  we  wish  to  give  slight  attention  to  the  claim 
made  in  the  lower  court  that  the  machine  of  the  re- 
issue letters  patent  in  suit  supplanted  all  other  fruit 
graders.  This  is  not  a  fact.  More  correctly  stated, 
it  is  a  case  of  suppression  and  not  supplanting.  The 
record  herein  discloses  that  the  manufacture  of  such 
machines  of  the  rope  and  roller  type  as  were  placed 
on  the  market  prior  to  the  issuance  of  the  Strain  let- 
ters patent  were  stopped  by  suits  brought  by  Fred 
Stebler  (appellant  herein)  for  infringement  of  the 
Ish  letters  patent  owned  by  his  company.  After 
securing  the  Strain  patent  in  suit,  Fred  Stebler,  ac- 
cording to  the  record,  virtually  discontinued  the 
manufacture  of  the  California  sizer,  protected  under 
the  generic  claims  of  the  Ish  patent,  and  proceeded 
to  place  on  the  market  the  Strain  sizer.  Under  these 
circumstances,  the  Strain  machine  cannot  be  said  to 
have  supplanted  other  machines.  It  is  a  case  where 
the  appellant  herein  controlled  the  market,  and  it  is 
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this  control  which  he  seeks  to  maintain  at  the  present 
time. 

However,  where  there  is  no  patentable  novelty, 
utility  or  extended  use  is  of  no  importance  in  consid- 
ering the  question  of  inventions. 

In  the  case  of  Voightmann  vs.  Weis  &  Ridge  Cor- 
nice Co.,  133  F.  R.  298,  304,  the  Court  said: 

*'No  extent  of  use  can  supply  the  want  of 
actual  invention  or  cure  the  vice  of  mere  aggre- 
gation. Adams  vs.  Bellaire  Stamping  Company, 
141  U.  S.  539,  12  Sup.  Ct.  66,  35  L.  Ed.  849;  Le- 
high Valley  R.  Co,  vs.  Kearney,  158  U.  S.  461, 
15  Sup.  Ct.  871,  39  L.  Ed.  1055 ;  Olin  vs.  Timken, 
155  U.  S.  141,  15  Sup.  Ct.  49,  39  L.  Ed.  lOO; 
Grant  vs.  Walter,  148  U.  S.  547,  13  Sup.  Ct.  699, 
37  L.  Ed.  552.  This  is  well  summed  up  by  Mr. 
Justice  Brown  in  McClain  vs.  Ortmayer,  141  U. 
S.  420,  12  Sup.  Ct.  79,  35  L.  Ed.  800." 

In  Hotel  Security  Checking  Co.  vs.  Lorraine  Co., 
155  E.  R.  298,  the  Court  said: 

*'In  view  of  the  foregoing,  the  asserted  exten- 
sive use  into  which  the  device  has  gone  and  the 
large  amounts  in  royalties  that  have  been  paid 
to  complainant  cannot  be  considered  as  giving 
the  device  patentable  novelty.  Upon  this  point 
the  adjudications  uniformly  hold  that,  where 
there  is  no  invention,  the  extent  of  the  sales  and 
use  of  the  patented  article  is  immaterial.  Mc- 
Clain vs.  Ortmayer,  141  U.  S.  419,  12  Sup.  Ct. 
76,  35  L.  Ed.  800 ;  Adams  vs.  Bellaire  Stamping 
Co.,  141  U.  S.  539,  12  Sjip.  Ct.  66,  35  L.  Ed.  849; 
Peoria  Target  Co.  vs.  Cleveland  Target  Co.  (C. 
C),  47  Fed.  725;  Olin  vs.  Timken,  155  U.  S.  155, 
15  Sup.  Ct.  49,  39  L.  Ed.  100." 

In  the  case  of  Tubelt  Co.  vs.  Friedman,  158  F.  R 
430,  439,  the  Court  said: 
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"Its  greater  utility,  durabilitj",  attractiveness, 
and  marketability  do  not  of  themselves  show 
patentable  novelty.  These  facts  are  evidence  on 
the  subject,  and  in  very  doubtful  cases  may  be 
persuasive  and  turn  the  scale  in  favor  of  the 
patentability  of  the  device.  A  valid  patent  must 
combine  utility,  novelty  and  invention.  Neither 
large  sales  nor  23opularity  nor  effectiveness  of 
itself  shows  patentable  invention.  Nor  do  all 
these  combined  establish  it.  See  Duer  vs.  Cor- 
bin  Co.,  149  U.  S.  216,  223,  13  Sup.  Ct.  850,  37 
L.  Ed.  707;  Richards  vs.  Elevator  Co.,  159  U.  S. 
477,  487,  16  Sup.  Ct.  53,  40  L.  Ed.  225 ;  American 
Sales  Book  Co.  vs.  Bullivant,  117  Fed.  255,  54 
C.  C.  A.  287 ;  McClain  vs.  Ortmaver,  141  U.  S. 
419,  429,  12  Sup.  Ct.  76,  35  L.  Ed.  800;  Union 
Biscuit  Co.  vs.  Peters,  125  Fed.  601,  609,  60  C. 
C.  A.  337 ;  Falk  Mfg.  Co.  vs.  Missouri  R.  Co.,  103 
Fed.  295,  43  C.  C.  A.  240;  New  Departure  Bell 
Co.  vs.  Bevin  Bros.  Mfg.  Co.,  73  Fed.  469,  19 
C.  C.  A.  534;  Dodge  Coal  Storage  Co.  vs.  N.  Y. 
C.  &  H.  R.  R.  Co.,  150  Fed.  738,  80  C.  C.  A.  404." 

In  the  case  of  McClain  vs.  Ortmayer,  141  U.  S.  419, 
the  Court  said: 

''That  the  extent  to  which  a  patented  device 
has  gone  into  use  is  an  unsafe  criterion  even  of 
its  actual  utility,  is  evident  from  the  fact  that  the 
general  introduction  of  manufactured  articles  is 
as  often  e:ffected  by  extensive  and  judicious  ad- 
vertising, activity  in  putting  the  goods  upon  the 
market,  and  large  commissions  to  dealers,  as  by 
the  intrinsic  merit  of  the  articles  themselves. 
*  *  *  While  this  Court  has  held  in  a  number 
of  cases,  even  so  late  as  Magowan  vs.  New  York 
Belt.  &  Pack.  Co.,  141  U.  S.  332,  decided  at  the 
present  term,  that  in  a  doubtful  case  the  fact 
that  a  patented  article  had  gone  into  general  use 
is  evidence  of  its  utility,  it  is  not  conclusive  even 
of  that — much  less  of  its  patentable  novelty." 
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The  same  rule  is  api)lied  in  Lovell  Mfg.  Co.  vs. 
Cary,  147  XJ.  S.  623. 

In  the  case  of  Adams  vs.  Bellaire  Stamping  Co., 
141  U.  S.  539,  the  Court  said: 

''Nor  under  the  circumstances  did  the  Court 
err  in  declining  to  instruct  the  jury,  that  the  fact 
that  the  Iiwin  lantern  had  practically  super- 
seded all  others  was  strong  evidence  of  its 
novelty.  The  question  before  the  Court  upon  the 
main  issue  was  not  of  the  novelty  of  the  inven- 
tion, but  rather  of  its  patentable  character. 
"Where  there  is  no  invention  the  extent  of  the 
use  is  not  a  matter  of  moment. ' ' 

In  the  case  of  Olin  vs.  Timken,  155  U.  S.  141,  155, 
the  Court  said: 

"And  while  the  patented  article  may  have 
been  popular  and  met  with  large  sales,  that  fact 
is  not  important  when  the  alleged  invention  is 
without  patentable  novelty.  Duer  vs.  Corbin 
Cabinet  Lock  Co.,  149  U.  S.  216. 

ALLEGED  INFRINGING  MACHINE. 

The  claimed  infringing  machine  is  the  output  of 
the  Parker  Machine  Works,  a  company  located  and 
doing  business  at  Riverside,  Southern  District  of 
California.  The  said  works  is  engaged  in  the  manu- 
facture and  sale  of  packing  house  machinery  gen- 
erally, fruit  grading  or  sizing  machines  being  one  of 
its  outputs.  The  owner  of  the  works  is  George  D. 
Parker,  one  of  the  appellees  herein,  and  the  other 
appellee  is  a  user  of  the  grading  machine  purchased 
from  the  Parker  Machine  Works.  The  grading 
machine  placed  on  the  market  by  the  Parker  Machine 
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Works  and  claimed  to  be  an  infringement  of  claims 

1  and  10  of  the  reissue  patent  in  suit,  is  protected  by 
United  States  letters  patent  No.  997468,  issued  to 
George  D.  Parker,  July  11,  1911,  for  an  improved 
Fruit  Sizer  or  Grader,  the  said  letters  patent  appear- 
ing on  p.  784  of  the  record. 

The  presumption  arising  from  the  grant  of  a  sub- 
sequent patent  to  the  defendant  is  that  there  was  a 
substantial  difference  between  inventions. 

For  comparison  we  present  a  cut  of  appellant's 
machine  and  a  cut  of  appellees'  machine.  Figs.  1  and 

2  representing  appellant's  machine  and  Figs.  1,  2,  3, 
and  4  appellees'  machine. 

As  heretofore  pointed  out  and  as  will  be  noted  by 
reference  to  Fig.  1  of  the  cut,  the  inner  member  of 
the  runway  of  appellant's  machine  is  the  non-mov- 
able grooved  guide  I,  and  the  outer  rotary  member 
of  the  runway  consists  of  a  series  of  "end  to  end" 
rollers  M.  The  non-movable  guide  member  lies 
parallel  with  the  plane  which  passes  vertically  and 
longitudinally  through  the  center  of  the  rollers,  and 
the  said  guide  and  rollers  constitute  the  parallel 
members  of  the  fruit  runway  for  the  grader. 

Comparing  appellees'  machine  with  appellant's 
machine,  it  will  be  noted  that  the  fruit  runway  is 
composed  of  two  non-rotary  members,  of  which  the 
inner  member  A  constitutes  the  outer  inclined  sur- 
face of  the  table  of  the  machine  and  serves  as  a  sup- 
port for  the  propelling  belt  B,  which  conveys  the 
fruit  through  the  runway.  The  outer  non-rotary 
member  is  composed  of  a  series  of  longitudinally 
movable  open  frames  C,  each  being  provided  with 
laterally  extended  arms  D.    The  opening  E  of  each 
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frame  constitutes  the  discharge  outlet  for  the  fruit, 
there  being  a  frame  C  for  each  size  of  fruit  to  be 
graded.  These  frames  are  adjustably  attached  to 
the  outer  edge  of  the  inclined  table  A,  by  clamping 
means  F. 

It  is  these  open  frames  C  with  the  overlapping 
arms  D  which  constitute  the  non-rotary  outer  mem- 
ber of  the  fruit  runway  for  the  fruit,  and  it  requires 
but  a  casual  glance  to  com-ince  anyone  that  this 
arrangement  of  longitudinally  adjustable  frames  C 
does  not  provide  a  rotary  member  of  a  fruit  runway 
consisting  of  a  series  of  rotary  ^'end  to  end"  rollers. 
In  the  operation  of  appellees'  machine,  the  fruit 
passing  over  the  support  or  inclined  surface  of  the 
table  A,  being  conveyed  thereover  by  the  belt  B,  as 
it  reaches  an  outlet  opening  E  of  proper  size  in  any 
one  of  the  series  of  open  frames  C,  the  fruit  escapes 
there  through  and  flows  into  the  fruit  bin  G,  con- 
trolled by  such  frame.     To  adapt  the  machine  for 
fruit  of  varying  kinds,  it  is  preferable  that  the  outlet 
opening  E  of  each  frame  C  be  controlled  to  vary  the 
opening  thereof  vertically.    Preferably,  for  this  pur- 
pose there  is  adjustably  mounted  in  each  frame  a  roll 
H,  which  may  be  adjusted  vertically  to  vary  the 
height  of  the  opening  D  in  order  that  the  outlet  of 
each  frame  C  may  be  regulated  for  the  fruit  to  be 
sized.    While  the  roll  H  serves  to  adjust  the  opening 
C,  its  main  function  is  to  provide  a  cushioned  sur- 
face against  which  the  fruit  impinges  as  it  escapes 
through  any  one  of  the  frames  C,  the  elasticity  pro- 
vided for  by  said  roll  preventing  the  fruit  being  in- 
jured, which  would  be  liable  to  occur  if  the  fruit  was 
forced  against  the  edge  of  a  metallic  adjustable  bar 


60 

or  non-elastic  plate.  Of  course,  an  adjustable  canvas 
flap  would  answer  the  same  purpose,  but  preferably 
an  adjustable  roller  is  employed  for  this  purpose, 
just  as  is  utilized  in  connection  with  the  machine  of 
the  Bailey  patent.  In  appellees'  machine  the  outer 
wall  of  the  fruit  runway  is  a  non-rotatable  member 
composed  of  a  series  of  aligned  open  frames  C,  grad- 
ation for  such  open  frames  being  provided  for  by  the 
adjustable  cushion  rolls  H,  situated  within  each  of 
the  openings  of  the  frames  C. 

At  best,  it  can  only  be  said  of  appellees'  machine 
that  it  has  a  fruit  runway  provided  with  graduated 
outlets  for  the  fruit  to  be  sized,  but  such  is  in  com- 
mon with  every  fruit  runway  of  the  machines  of  the 
prior  art.  This  feature  of  a  runway  is  not  new  in 
appellant's  machine  and  no  novelty  can  be  claimed 
therefor,  and,  as  a  matter  of  fact,  this  is  the  only 
feature  in  common  between  the  appellant's  and  ap- 
pellees' machine. 

The  cushion  rolls  H  of  the  appellees'  machine  are 
not  designed  for  the  purpose  of  providing  a  rotary 
parallel  member  for  a  fruit  runway  consisting  of  a. 
series  of  end  to  end  rolls,  for,  as  a  matter  of  fact, 
the  said  rolls  are  separated  and  located  a  long  dis- 
tance apart.  Again,  the  said  rolls  are  not  arranged 
so  that  tlciey,  in  combination  with  a  non-movable 
grooved  guide  member  lying  parallel  with  a  plane 
which  passes  vertically  and  longitudinally  through 
the  center  of  the  rolls,  shall  constitute  a  fruit  run- 
way, as  called  for  by  claim  1  of  the  patent  in  suit. 
In  fact,  no  such  non-movable  grooved  guide  is  found 
in  appellees'  machine,  unless  the  inclined  portion  of 
the  table  A  be  treated  as  such.     Even  then,  the  in- 
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clined  supporting  surface  of  said  table  does  not  lie 
parallel  with  a  plane  which  passes  vertically  and 
longitudinally  thiough  the  center  of  rollers  which 
form  the  opposing  member  of  a  fruit  runway. 

It  will  thus  be  seen  that  the  Parker  patented  ma- 
chine is  not  a  fruit  grader  having  a  plurality  of 
independently  transversely  adjustable  rotating  roll- 
ers as  one  member  of  a  fruit  runway,  element  of 
claim  1  of  the  patent  in  suit. 

It  has  not  "a  non-movable  groove  guide  lying 
parallel  with  the  plane  which  passes  vertically  and 
longitudinally  through  the  center  of  rollers  forming 
an  outer  member  of  a  fruit  runway,"  element  2  of 
the  claim. 

Its  fruit  runway  is  not  formed  of  such  a  series  of 
independently  transversely  adjustable  rollers  and  a 
non-movable  grooved  guide,  element  3  of  the  claim, 
and  it  has  not  such  a  constructed  runway  provided 
with  a  propelling  rope  working  in  the  groove  of  the 
non-movable  grooved  guide. 

Thus  every  combined  element  of  claim  1  of  the 
patent  in  suit  is  lacking  in  appellees'  machine. 

Appellees'  machine  does  not  fall  within  the  terms 
of  claim  10  of  the  reissue  letters  patent  in  suit,  inas- 
much as  there  is  lacking  in  said  machine  the  features 
which  induced  an  allowance  of  the  claim,  viz.:  **a 
runway  formed  of  two  parallel  members,  one  of  said 
members  consisting  of  a  series  of  end  to  end  rolls," 
and  equally  so  it  lacks  the  detailed  bearing  brackets 
for  the  rolls  and  the  adjusting  means  for  the  brackets 
called  for  by  the  claim. 

Appellant  contends  that  the  expression  ''end  to 
end"  positioning  of  the  rolls  does  not  mean  that  they 
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shall  be  arranged  actually  end  to  end,  but  that  by  such 
expression  is  meant  an  end  toward  end  disposition 
of  the  rollers,  so  that  if  the  rollers  are  situated  eigh- 
teen inches,  two  feet,  or  more  apart,  such  an  arrange- 
ment is  covered  by  the  claim. 

In  answer  to  this  proposition  we  assert — 

1.  That  it  is  essential  under  the  disclosure  of 
appellant's  patent  in  suit  that  the  rotary  paral- 
lel member  of  the  runway  be  composed  of  roll^ 
ers  placed  ''end  to  end,"  and  not  end  toward 
end,  in  order  to  produce  a  substantially  un- 
broken rotary  wall  surface. 

2.  That  no  other  form  of  constructed  rotary 
member  is  disclosed  by  the  patent  in  suit. 

3.  That  any  other  arrangement  of  the  rolls 
forming  the  rotary  member  of  the  fruit  runway 
would  produce  an  inoperative  machine  for  the 
successful  sizing  of  the  fruit. 

4.  That  to  expand  the  expression  "end  to  end" 
into  "end  toward  end"  is  to  give  to  appellant 
that  which  the  patentee  did  not  invent  and  so 
enlarges  the  claim  as  to  embrace  the  prior  art. 

5.  That  it  was  only  by  so  limiting  the  construc- 
tion of  the  rotary  member  to  a  series  of  "end  to 
end"  rollers,  together  with  the  detailed  support- 
ing and  adjusting  means  for  the  rollers  that  the 
patentee  induced  an  allowance  of  the  claim. 

We  assert  without  hesitation  that  neither  claim  of 
the  reissue  patent  in  suit  is  infringed  by  appellees' 
machine. 

In  the  lower  court  it  was  argued,  with  some  degree 
of  seriousness,  that  the  overlapping  extended  arms 
of  the  open  grade  frames  of  the  Parker  patented 
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macliine  was  the  equivalent  of  appellant's  construc- 
tion with  certain  rolls  of  the  rotary  member  blocked 
out  or  rather  put  out  of  commission,  it  being  stated 
that  in  place  of  such  roll  a  filler  stick  may  be  em- 
ployed for  guiding  the  fruit  from  one  roll  of  the 
rotary  member  of  the  fruit  runway  to  the  successive 
roll,  and  such  construction  is  the  equivalent  of  the 
guide  arm  employed  by  the  appellees  for  permitting 
the  fruit  to  pass  through  the  fruit  runway  of  the 
machine. 

We  are  frank  to  state  that  such  an  arrangement  is 
not  understood,  and,  furthermore,  that  no  such 
arrangement  can  be  employed  and  the  integrity  of 
the  grader  maintained.  However,  no  such  disclosure 
is  given  by  the  specification  and  drawings  of  the 
patent  in  suit.  Such  a  contention  is  absurd,  and  we 
seriously  question  the  sincerity  of  appellant  in  ad- 
vancing the  same. 

The  absurdity  of  the  statement  will  be  appreciated 
when  it  is  understood  that  each  independently  ad- 
justable roll  of  appellant's  machine  and  each  open 
frame  of  the  appellees'  machine  stands  for  one  grade 
of  fruit,  and  in  the  patent  in  suit  we  are  told  that 
there  is  provided  a  grade  roller  for  each  grade  of 
fruit  and  that  in  ^'orange  grading  there  are  usually 
nine  grades/'  If  the  machine  is  provided  with  nine 
independently  adjustable  grade  rollers,  as  called  for 
by  the  patent  in  suit  for  the  grading  of  oranges,  and 
you  cut  out  one  of  the  series  of  end  to  end  rollers  by 
the  employment  of  a  filled  stick  or  other  means  to 
block  out  one  or  more  of  such  rollers,  you  then  de- 
stroy the  usefulness  of  such  roller  and  lose  the  grade 
of  fruit  which  such  roller  is  to  take  care  of.    If  two 
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rollers  are  cut  out,  then  two  grades  of  the  fruit  is 
lost,  so  for  each  roller  cut  out.  The  machine  when 
so  mutilated  will  not  operate  to  successfully  grade 
oranges,  and  any  such  mutilated  machine  would  not 
be  given  consideration  to  by  any  packing  house  in 
connection  with  the  sizing  or  grading  of  oranges,  for 
it  would  defeat  the  very  purpose  for  which  graders 
of  this  class  are  designed.  Furthermore,  appellant 
Stebler,  manufacturer  of  the  fruit  grader  of  the 
patent  in  suit,  never  placed  a  machine  on  the  market 
equipped  with  filler  sticks  nor  ever  explained  to  a 
purchaser  of  such  machines  how  the  same  could  be 
employed.  In  support  of  this  statement,  attention 
is  directed  to  the  testimony  of  appellant  Stebler  in 
answer  to  R.  C.  Q.  7,  record  p.  114  to  X.  Q.  63  to  98, 
record  pp.  647-650,  also  answer  to  X.  Q.  180,  p.  660. 

Appellees'  machine  is  entirely  different  from  ap- 
pellant's machine,  and  performs  a  function  never 
contemplated  by  patentee  Strain  and  which  cannot 
be  carried  out  by  a  machine  constructed  under  the 
reissue  patent  in  suit.  In  appellees'  machine  the 
outer  member  of  the  fruit  runway  is  composed  of  a 
series  of  longitudinaJly  adjustable  non-rotary  units, 
each  unit  having  an  outlet  opening  for  the  fruit  and 
in  each  outlet  opening  there  is  mounted  a  vertically 
adjustable  elastic  cushion.  The  purpose  of  the  longi- 
tudinal adjustment  provided  for  the  non-rotatable 
units  of  the  said  machine,  is  to  permit  the  fruit  bins 
to  be  adjustable  in  order  that  the  capacity  thereof 
may  be  varied  to  accommodate  them  to  the  di:fferent 
runs  of  the  fruit  as  to  size.  Where  the  bins  are  ad- 
justable, it  is  required  that  the  grade  unit  be  ad- 
justed longitudinally  in  order  that   the    graded   or 
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sized  fruit  may  be  delivered  as  nearly  as  possible  to 
the  center  of  the  bin.  This  is  best  explained  by  the 
following  testimony  of  witness  Parker  in  answer 
to  Q.  69  to  78,  record  pp.  333-335 : 

''  Q.  69.  How  does  the  end  to  end  arrangement 
of  rollers  in  the  California  sizer  model  conform 
to  the  end  to  end  arrangement  as  disclosed  by 
the  letters  patent  in  suit?  A.  They  are  iden- 
tical. 

"Q.  70.  How  does  the  operation  of  the  co- 
acting  parts  in  the  Parker  machine,  as  illus- 
trated by  the  model  exhibit,  compare  with  the 
operation  of  the  working  parts  of  the  sizer  of 
the  patent  in  suit? 

''A.  They  are  entirely  different,  and  are  ad- 
justable longitudinally  of  the  sizer,  each  roller 
being  a  distinct  sizer,  independent  of  all  the 
others,  the  sizer  or  opening  for  the  fruit  con- 
forming to  the  sizes  on  the  run  of  the  fruit.  The 
sizing  portions  may  be  any  distance  apart  longi- 
tudinally of  the  sizer.  In  the  Strain  or  Stebler 
sizer  the  rollers  abut  or  form  a  continuous  roll 
from  end  to  end. 

"Q.  71.  What  purpose  is  accomplished  by  the 
longitudinal  adjustment  permitted  in  the  Parker 
machine  of  the  sizing  units? 

"A.  In  sizing  for  fruit  at  different  seasons 
of  the  year,  they  run  to  an  excess  of  one  size, 
making  it  necessary  that  the  bins  be  adjustable 
where  the  fruit  may  run  a  large  proportion  of 
one  size.  Of  late  years  it  has  been  necessary 
to  have  what  they  style  an  adjustable  bin.  In 
the  Parker  sizer  we  adjust  our  sizing  member 
longitudinally  to  conform  with  the  run  of  the 
fruit,  and  the  run  of  the  fruit  detemiining  the 
size  of  the  bins  holding  the  same.  This  makes  a 
very  flexible,  if  one  might  use  that  term,  adjust- 
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able  of  the  bins,  allowing  a  large  variation  in 
the  size  of  the  same.  In  this  machine,  con- 
structed as  it  is,  we  get  about  fifty  per  cent  more 
bin-room  in  relation  to  the  floor  space  occupied 
than  is  gotten  by  the  Strain  or  Stebler  sizer  of 
the  present  style  as  manufactured  and  installed. 
The  adjustable  bin  feature  is  the  principal  rea- 
son for  any  changes  in  the  equipment  of  the  or- 
dinary house  as  equipped  for  packing  fruit. 
The  outputs  of  the  same  increasing  from  year 
to  year,  and  as  installed  by  the  Strain  sizer 
made  in  lengths  up  to  40  feet,  there  was  no  pro- 
vision made  for  the  adjustment  of  bins,  it  not 
being  practical  to  make  the  sizers  longer,  and 
the  packing-house  people  were  calling  to  some 
extent  for  some  of  the  advantages  of  the  over- 
head or  elevated  California  sizers,  in  which  the 
fruit  was  allowed  to  roll  down  inclined  chutes 
or  roll-ways,  and  could  be  switched  from  one 
portion  of  the  bins  to  another.  In  this  switching 
or  adjustable  bin  feature,  it  allows  more  packers 
to  pack  in  a  given  floor  space,  and  by  making 
the  bins  larger,  to  hold  any  particular  fruit, 
which  may  be  running  to  an  excess,  it  allows 
more  packers  to  pack  from  that  particular  size 
of  fruit. 

''Q.  72.  What  is  the  purpose  of  the  rolls  or 
rollers  appearing  in  connection  with  the  grading 
units  of  the  Parker  device  as  disclosed  by  the 
model  exhibit? 

"A.     They  are  buffers  or  cushions  which  re- 
^e  the  tei 
being  sized. 

''Q.  73.  Are  you  familiar  with  the  construc- 
tion and  operation  of  the  Stebler  sizer  as  util- 
ized in  the  packing-houses,  and  by  the  Stebler 
sizer,  I  mean  the  sizer  conforming  to  the  sizer 
in  the  letters  patent  in  suit  ?    A.    Yes. 

"Q.  74.  What  provision,  if  any,  is  made  in  the 


lieve  the  tension  or  binding  of  the  fruit  as  it  is 


67 

Stebler  sizer  to  vary  the  run  of  fruit  to  any 
given  bin  or  to  permit  of  the  adaptability  or  ad- 
justment of  the  bin  to  the  run  of  various  sizes 
of  fruit? 

"A.    There  is  none. 

"Q.  75.  Plave  you  read  the  testimony  given 
bv  Fred  Stebler  in  connection  with  the  present 
suit? 

"A.    Yes  sir. 

''Q.  76.  What  have  you  to  state  regarding  the 
use  of  filler-sticks  referred  to  by  Mr.  Stebler 
in  his  testimony  ? 

"A.  We  do  not  see  how  the  same  could  be 
used,  and  the  sizer  utilized  in  its  entirety. 

"Q.  77.  What  do  you  mean  by  'not  utilized 
in  its  entirety"? 

"A.  If  we  use  a  filler-stick  we  lose  that  grad- 
ing space. 

"Q.  78.  Do  you  know  of  any  instance  where 
filler-sticks  have  been  employed  in  connection 
with  the  Strain  sizer  ? 

"A.    I  do  not." 

Appellees'  machine  is  protected  by  the  grant  of 
letters  patent  covering  the  invention  disclosed  there- 
by, and  the  patented  machine  is  directed  toward 
adapting  the  grading  units  to  the  adjustability  of  the 
fruit  bins,  apparently  a  new  feature  in  connection 
with  fruit  graders.  While  it  is  true  that  appellant 
has  a  patent,  it  is  respectfully  submitted  that  the 
validity  thereof  is  seriously  questioned  in  view  of 
the  prior  art  as  disclosed  by  the  patent  record  and 
more  particularly  by  the  prior  art  and  public  use 
as  disclosed  by  the  California  Orader,  which  was 
unknown  to  the  Patent  Office.    If  any  invention  re- 
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sides  in  tlie  macliine  of  the  letters  patent  in  suit,  it 
seemingly  is  microscopic.  Anyway,  it  is  not  a 
pioneer  invention,  and  the  substance  of  the  invention 
(if  any)  is  not  found  in  appellees'  machine. 

The  case  of  Kokomo  Fence  Machine  Co.  vs.  Kitsel- 
man,  189  U.  S.  8,  is  very  applicable  to  the  case 
at  bar,  in  that  in  addition  to  the  statement  of  the 
rule  of  claim  construction  of  patents  which  are  not 
"pioneers"  it  limits  that  construction  still  more 
closely  where  the  defendant  has  a  patent,  and  plain- 
tiff and  defendant  are  contending  as  to  infringe- 
ment "on  an  equal  field,"  and  by  reason  of  the  pre- 
sumption which  arises  from  the  grant  of  the  de- 
fendant's patent.  The  Court  says  that  under  the 
circumstances  of  that  case,  the  claims  must  be  lim- 
ited in  their  scope  to  the  actual  combination  of  es- 
sential parts  shown,  and  cannot  be  construed  to  cover 
other  combinations  of  elements  of  different  construc- 
tion and  arrangeraent. 

The  opinion  was  rendered  by  Mr.  Chief  Justice 
Fuller.  The  history  of  the  case  below  is  first  briefly 
stated.  The  Circuit  Court  was  of  the  opinion  that 
none  of  the  complainants'  patents  was  a  pioneer  in- 
vention, but  that  all  were  merely  improvements  on 
the  prior  art,  and  to  be  construed  in  that  light.  "In 
its  judgment,  complainants  and  defendants  con- 
tended as  to  infringement  on  an  equal  field,  the  pre- 
sumption of  the  validity  of  the  complainants'  pat- 
ents being  met  by  the  presumption  of  the  validity 
of  the  patent  to  Whitney,"  referring  to  the  defend- 
ants' patent. 

The  Circuit  Court  thereupon  found  that  there  was 
no  infringement  and  dismissed  the  bill. 
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The  case  was  taken  then  to  the  Circuit  Court  of 
Appeals,  which  Court  "concurred  with  the  Circuit 
Court  that  the  case  turned  upon  the  question  whether 
the  patents  sued  on  embodied  a  pioneer  invention; 
that  if  complainant's  invention  was  not  of  the  j)rior 
art,  defendant's  machine  was  so  sufficiently  differen- 
tiated that  the  claim  of  infringement  could  not  be 
maintained;  while  on  the  other  hand,  if  complain- 
ant's patents  were  the  first  to  give  to  the  world  a 
workable  portable  machine  for  weaving  wire  fences 
in  the  field,  a  machine  distinctly  creating  a  new  prod- 
uct, and  aptly  embodying  in  their  specifications  and 
claims  the  mechanical  arrangements  that  bring  about 
such  a  result,  the  decree  below  is  erroneous." 

The  Circuit  Court  of  Appeals  upon  reviewing  the 
state  of  the  art  found  that  the  Kitselman  patent,  one 
of  the  patents  sued  on,  was  entitled  to  be  treated  as 
embodying  primary  invention  and  to  such  liberal 
construction  as  brought  defendant's  machine  within 
it.  But  the  Supreme  Court  found  with  the  Circuit 
Court  that  it  was  not  a  pioneer  patent,  and  said 
of  it: 

"In  view  of  what  passed  in  the  Patent  Office 
and  the  state  of  the  art,  we  cannot  regard  the 
Kiztelman  patent  as  a  pioneer  patent,  but  think 
its  claims  must  be  limited  in  their  scope  to  the 
actual  combination  of  the  essential  parts  shown 
and  cannot  be  construed  to  cover  other  combina- 
tions of  elements  of  different  construction  and 
arrangement. ' ' 

Concerning  the  effect  of  the  defendant's  patent, 
the  Whitney  patent,  the  Supreme  Court  says: 

"Considering  the  complainants'  and  Whitney 
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as  alike  having  improved  on  the  prior  act,  the 
question  is  whether  the  specific  improvement  of 
the  one  actionably  invaded  the  domain  of  the 
other.  The  presumption  from  the  grant  of  the 
letters  patent  is  that  there  was  a  substantial  dif- 
ference hettveen  the  inventions/' 

It  will  be  seen  that  all  the  Courts  before  which 
the  case  was  heard  concurred  in  the  different  rule 
of  construction  as  applicable  to  pioneer  inventions 
and  those  which  are  mere  improvements.  The  Su- 
preme Court  in  concluding  its  opinion,  says: 

"For  the  reasons  given  in  treating  of  the  Kit- 
selman  patent  we  think  that  none  of  the  com- 
plainant's patents  embodied  primary  invention, 
and  we  concur  with  both  the  Courts  below  that, 
this  being  so,  the  differences  in  means  and  oper- 
ation between  defendant's  machine  and  the 
others  were  such  that  there  was  no  infringe- 
ment. It  does  not  seem  necessary  for  us  to 
enumerate  these  differences  in  respect  of  the 
other  three  patents.  This  was  vs^ell  done  in  the 
Circuit  Court,  and  the  Circuit  Court  of  Appeals 
accepted  the  view  of  that  Court  as  to  the  absence 
of  infringement  if  primary  invention  did  not 
exist.    We  are  content  with  that  conclusion." 

The  case  of  Westinghouse  vs.  Boydel  Power  Brake 
Co.,  170  U.  S.  537,  from  which  the  definition  of  the 
term  "pioneer"  is  taken,  as  fully  quoted  above  in 
discussing  the  Cimiotti  Unhairing  Co.  case  and  the 
Singer  Mfg.  Co.  case,  points  to  an  abuse  even  in  find- 
ing infringement  of  "pioneer"  claims,  and  lays  down 
a  restriction,  which  it  will  be  well  to  note.  Mr.  Jus- 
tice Brown,  who  delivered  the  opinion  of  the  Court, 
quotes  from  Mr.  Justice  Grier  in  Burr  vs.  Duryee, 
1  Wall.  531,  572: 


71 

^'Aii  mfringement  involves  substantial  iden- 
tity whether  that  identity  be  described  by  the 
terms  'same  principle,'  same  'modus  operandi' 
or  any  other.  The  argument  used  to  show  in- 
fringement, assumes  that  every  combination  of 
devices  in  a  machine  which  is  used  to  produce 
the  same  effect  is  necessarily  an  equivalent  for 
any  other  combination  used  for  the  same  pur- 
pose. This  is  a  flagrant  abuse  of  the  term 
'equivalent.'  " 

The  opinion  of  Mr.  Justice  Brown  then  proceeds: 

"We  have  no  desire  to  qualify  the  repeated 
expressions  of  this  Court  to  the  effect  that, 
where  the  invention  is  functional,  and  the  de- 
fendant's device  differs  from  that  of  the  pat- 
entee only  in  form,  or  in  a  rearrangement  of  the 
same  elements  of  a  combination,  he  would  be 
adjudged  an  infringer,  even  if,  in  certain  par- 
ticulars, his  device  be  an  improvement  upon 
that  of  the  patentee.  But,  after  all,  even  if  the 
patent  for  a  machine  be  a  pioneer,  the  alleged 
infringer  must  have  done  something  more  than 
reach  the  same  result.  He  must  have  reached 
it  by  substantially  the  same  or  similar  means, 
or  the  rule  that  a  function  of  a  machine  can- 
not be  patented  is  of  no  practical  value.  To  say 
that  the  j^atentee  of  a  pioneer  invention  for  a 
new  mechanism  is  entitled  to  every  mechanical 
device  which  produces  the  same  result  is  to  hold, 
in  other  language,  that  he  is  entitled  to  patent 
his  function.  Mere  variations  of  form  may  be 
disregarded,  but  the  substance  of  the  invention 
must  be  there.  As  was  said  in  Burr  vs.  Duryee, 
1  Wall.  531,  573,  an  infringement  is  a  copy  of 
the  thing  described  in  the  specification  of  the 
patentee,  either  without  variation  or  with  such 
variations  as  are  consistent  with  its  being  in  sub- 
stance the  same  thing.  If  the  invention  of  the 
patentee  be  a  machine,  it  will  be  infringed  by 
a  machine  which  incorporates  in  its  structure 
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and  operation  the  substance  of  the  invention; 
that  is,  by  an  arrangement  of  mechanism  which 
performs  the  same  service  or  produces  the  same 
effect  in  the  same  way  or  substantially  the  same 
way,  etc.  That  two  machines  produce  the  same 
effect  will  not  justify  the  assertion  that  they 
are  substantially  the  same,  or  that  the  devices 
used  are  therefore  mere  equivalents  for  those 
of  the  other." 

It  must  be  remembered  that  this  language  is  used 
in  respect  to  primary  patents.  That  the  principles 
there  stated  find  no  place  in  construing  patents  for 
mere  improvements  is  plainly  indicated  further 
along  in  the  opinion  where  it  says: 

"Conceding  that  the  functions  of  the  two  de- 
vices are  practically  the  same,  the  means  used  in 
accomplishing  this  function  are  so  different  that 
we  find  it  impossible  to  say,  even  in  favor  of  a 
primary  patent,  that  they  are  mechanical  equiv- 
alents." 

The  case  of  Boyd  vs.  Janesville  Jay  Tool  Com- 
pany, 158  U.  S.  260,  is  particularly  applicable  to  the 
case  at  bar,  in  that  the  patent  sued  on  was  not  a 
pioneer,  and  the  defendant  was  operating  under  a 
patent  of  its  own.  Under  these  circumstances  the 
Court  limited  the  patent  sued  on  to  its  precise  de- 
vices, and  not  finding  these  precise  devices  in  de- 
fendant's machine,  held  that  there  was  no  infringe- 
ment. Mr.  Justice  Shiras  delivered  the  opinion  of 
the  Court.    He  said: 

"It  clearly  appears  that  Boyd  was  not  a 
pioneer  in  this  department  of  machinery.  Many 
inventors  had  preceded  hun,  and  many  patents 
had  been  issued  for  improvements  in  hay  car- 
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riers  in  form  and  purpose  similar  to  those  de- 
scribed in  Boyd's  specification.  We  think  the 
case  is  one  where,  in  view  of  the  state  of  the  art, 
the  patentee  is  only  entitled,  at  the  most,  to  the 
precise  devices  mentioned  in  the  claims." 

The  opinion  then  states  that  the  appellant  has 
failed  to  show  that  the  defendants  have  used  the  par- 
ticular devices  to  which  Boyd  can  be  considered  en- 
titled. It  quotes  from  Pavement  Co.  vs.  City  of 
Elizabeth,  4  Fish.  189 : 

*'The  grant  of  the  letters  patent"  (referring 
to  the  complainant's  and  defendant's  patents) 
"was  virtually  a  decision  of  the  Patent  Office 
that  there  is  a  substantial  difference  between 
the  inventions.  It  raises  the  presumption  that, 
according  to  the  claims  of  the  latter  patentees, 
this  invention  is  not  an  infringement  of  the 
earlier  patents." 

The  opinion  concludes: 

"Doubtless,  if  the  Boyd  patent  contained  an 
invention  entirely  new,  and  first  adapted  to  the 
end  sought,  such  differences"  (referring  to  the 
differences  between  the  complainant's  and  the 
defendant's  machines)  "might  be  regarded  as 
formal  and  evasive.  But,  coming  as  he  did  in 
the  train  of  the  numerous  inventors  that  had 
preceded  him,  whose  inventions  had  been  pat- 
ented and  put  into  practical  use,  we  must  con- 
clude that  Boyd,  if  entitled  to  anything,  is  only 
entitled  to  the  precise  devices  described  and 
claims  in  his  patent.  Of  course,  it  follows  that 
if  the  defendant's  specific  devices  are  different 
from  those  of  Boyd,  no  combination  of  such  de- 
vices could  be  deemed  an  infringement  of  any 
combination  claimed  by  Boyd." 
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This  ruling  is  directly  applicable  to  the  present 
case.  The  Strain  patent  sued  on  is  -not  a  pioneer 
patent.  The  state  of  the  art  shows  that,  if  valid  at 
all,  it  must  be  confined  to  its  precise  devices.  These 
precise  devices  are  not  found  in  the  appellees'  ma- 
chine, and  there  can,  therefore,  be  no  infringement. 

Careful  examination  of  appellant's  brief  (copy  of 
which  has  been  received  since  the  writing  of  the  fore- 
going), discloses  no  reason  for  modifying  anything 
herein  stated. 

On  pages  15  and  16  of  appellant's  brief  is  con- 
tained the  following  relative  to  the  Strain  invention : 

"His  invention  resides  broadly  in  the  use  of 
the  individual  rollers,  each  mounted  independ- 
ently of  the  other,  and  each  separately  and  in- 
dependently adjustable  toward  and  from  the 
carrier  belt." 

This,  we  believe,  is  an  erroneous  statement,  for 
which  no  foundation  is  found  in  the  letters  patent 
in  suit  nor  in  the  claim  thereof.  At  most,  all  that 
can  be  contended  for  under  claims  1  and  10  of  the 
letters  patent  in  suit  is  that  its  fruit  runway  shall  be 
formed  of  two  parallel  members,  one  of  said  mem- 
bers being  non-movable  and  the  other  a  rotary  mem- 
ber, the  rotary  parallel  member  being  composed  of  a 
series  of  end  to  end  rollers  independently  adjustable 
toward  and  from  the  non-movable  parallel  member. 
In  appellees'  device  no  such  formed  fruit  runway  is 
present.  As  previously  pointed  out,  in  appellees' 
machine  the  fruit  runway  is  formed  of  two  non-rota- 
tive parallel  members,  one  of  which  members  is  pro- 
vided with  cushioned  graduated  outlet  openings.  To 
hold  appellant's  invention  to  reside  in  the  use  of 
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independently  adjustable  rollers,  is  to  give  to  the  let- 
ters patent  that  which  was  refused  by  the  Patent 
Office. 

The  only  distinction  between  claims  1  and  10 
resides  in  claim  10  calling  for  the  specific  supporting 
brackets  for  the  end  to  end  rollers  and  the  specific 
means  for  adjusting  the  brackets,  which  supporting 
brackets  and  adjusting  means  are  eliminated  from 
claim  1.  This  is  our  understanding  of  the  difference 
between  the  two  claims  in  suit,  and  in  this  we  are 
supported  by  the  decision  of  his  Honor,  Judge  Well- 
born, and  equally  so  by  the  appellant,  for  on  page 
43  of  appellant's  brief  we  are  told  "Claim  10  differs 
from  claim  1  in  its  reference  to  the  means  for  sup- 
porting the  rolls. ' '  Thus  we  find  each  claim  calls  for 
a  fruit  runway  composed  of  two  parallel  members, 
one  being  non-movable  and  grooved  to  receive  a  pro- 
pelling rope  for  the  fruit  runway,  and  the  other 
member  being  rotary  and  composed  of  a  plurality 
of  end  to  end  rollers  independently  adjustable 
toward  and.  from  the  non-movable  grooved  member. 
As  stated,  no  such  constructed  fruit  runway  is  found 
in  appellees'  machine. 

On  page  73  of  appellant's  brief  the  prior  refer- 
ences are  treated  as  "paper  conceptions,"  Just  how 
this  applies  to  the  California  grader  admitted  hj 
complainant's  witnesses  and  equally  so  by  all  of  de- 
fendant's witnesses  not  only  to  have  been  a  practical 
and  successful  machine,  but  one  in  use  at  the  present 
time,  we  are  at  a  loss  to  understand.  Throughout 
his  brief,  appellant  has  treated  the  Ish  patented 
grader  and  the  California  grader  as  one  and  the 
same  machine.     Such  is  not  the  case.     In  the  Ish 
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patent  the  fruit  runway  is  formed  of  two  parallel 
members,  one  being  a  non-movable  member  and  the 
other  a  rotary  member  composed  of  a  single  stepped 
roller,  and  a  traveling  belt  working  over  the  non- 
movable  member  for  propelling  the  fruit  through  the 
machine.  The  California  grader  differs  from  the 
Ish  grader  in  this — of  the  two  parallel  members  con- 
stituting the  fruit  runway,  the  non-movable  member 
is  grooved  and  within  said  groove  works  a  propelling 
rope  for  the  fruit,  the  opposing  member  of  the  fruit 
runway  is  a  rotary  one  composed  of  a  series  of  end 
to  end  rollers,  brackets  for  the  rollers,  and  means  for 
adjusting  the  brackets  supporting  the  end  to  end 
rollers. 

This  California  grader  if  made  for  the  first  time 
after  the  issuance  of  the  Strain  patent  in  suit,  would 
constitute  an  infringement  of  claims  1  and  10  of  the 
reissue  letters  patent.  Such  being  the  case,  the  prior 
use  and  continued  use  of  the  said  machine  anticipates 
the  said  claims  and  the  same  are  invalid. 

Of  the  so-called  "paper  conceptions,  the  patent  to 
Ilutchins,  Ish,  Ellithrope,  Stevens,  and  Dillman  were 
cited  by  the  Patent  Office  in  anticipation  of  the  orig- 
inal claims  as  filed  in  connection  with  the  application 
on  which  the  claims  in  suit  were  granted.  At  such 
time  no  effort  was  made  to  differentiate  the  inven- 
tions of  the  rejected  claims  from  such  patented  de- 
vices. In  fact,  the  rejection  was  based  on  said  prior 
patents  acquiesced  in  and  the  broad  claims  cancelled. 
Appellant  is  estopi3ed  from  now  claiming  the  non- 
pertinency  thereof  and  from  having  the  claims  ex- 
panded to  cover  that  which  was  rejected  and  can- 
celled. 

We  submit  that  these  conclusions  are  fully  proven. 
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CONCLUSION. 

First.  The  lower  court  properly  held  that  claims 
1  and  10  of  the  reissue  letters  patent  in  suit  had  not 
been  infringed  by  the  appellees  herein. 

Second.  That  said  claims  1  and  10  are  invalid  by 
reason  of  the  existing  prior  art  and  more  particu- 
larly so  by  reason  of  the  admittedly  prior  use  of  the 
California  grader. 

Respectfully  submitted. 

N.  A.  ACKER, 
WM.  M.  HIATT, 
H.  L.  CARNAHAN, 

Solicitors  and  Counsel  for  Appellees. 

N.  A.  ACKER, 

Of  Counsel. 
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REPLY  BRIEF  OF  APPELLANT. 

The  trial  court  decreed  that  claims  i  and  lo  were 
good  and  valid  in  law.  No  appeal  has  been  taken  from 
such  decree  by  defendants,  although  after  the  court 
announced  that  it  found  the  patent  in  suit  valid  and 
that  said  claims  i  and  lo  were  not  anticipated  by  any- 
thing shown  in  evidence  by  defendants,  defendants  in- 
sisted upon  the  decree  setting  forth  such  finding  of 
validity.  Defendants  are,  therefore,  met  in  limine  with 
the  question:  is  the  validity  of  such  patent  or  of  either 
of  such  claims  open  to  question  by  them  in  this  court 
upon  appellant's  appeal?  The  assignments  of  error 
raise  the  single  question  of  infringement. 
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Leaving  this  question  for  the  court  to  determine,  we 
submit  that  the  decree  of  the  lower  court  is  correct  as 
to  the  vahdit}^  of  the  patent  in  suit  and  as  to  each  of 
said  claims. 

In  determining  the  question  of  anticipation  of  an  in- 
vention the  first  and  primary  inquiry  is, — does  the  al- 
leged anticipating  device  have  the  same  mode  of  opera- 
tion and  secure  the  same  result  in  substantially  the  same 
manner?  If  this  be  answered  in  the  negative,  no 
anticipation  is  shown. 

This   is  emphasized  by  this  court  in  its  opinion  in 

Los  Alamitos  Sugar  Co.  v.  Carroll  (173  Fed.  280),  in 

which  it  is  stated: 

"A  device  which  does  not  operate  on  the  same 
principle  cannot  be  an  anticipation." 

There  is  not  a  single  witness  who  testifies  that  inde- 
pendent adjustment  of  the  grading-opening  in  the  Ish 
or  California  grader  can  be  secured.  This  new  result 
characterizes  the  Strain  invention  and  refutes  the  state- 
ment of  appellees,  in  their  brief  (page  76),  that: 

''This  California  grader,  if  made  for  the  first  time 
after  the  issuance  of  the  Strain  patent  in  suit,  would 
constitute  an  infringement  of  claims  i  and  10  of  the 
re-issue  letters  patent.  •  Such  being  the  case,  the  prior 
use  and  continued  use  of  the  said  machine  anticipates 
the  said  claims  and  the  same  are  invalid." 

A  claim  in  a  patent  must  be  read  in  the  light  of  the 
drawing  and  specifications  of  the  patent  which  show 
the  purpose  of  the  combination  and  the  objects  sought 
and  obtained  and  the  principles  invoked  in  obtaining 
that  object. 


—  5~ 

As  said  by  the  Supreme  Court  in  Bates  v.  Coe  (98 

U.S.  31): 

"Sufficient  has  already  been  remarked  to  show 
that  the  invention,  in  its  primary  feature,  is  an 
improved  machine  for  driUing,  composed  of  the 
devices  pointed  out  in  the  specification,  which  op- 
erate and  perform  the  functions  therein  described, 
and  w^hich  by  their  joint  operation  in  the  manner 
described  accomphsh  the  patented  result." 

"Where  there  is  only  one  combination  of  an 
entire  charp.cter,  incapable  of  division  or  separate 
use,  the  defenses  of  the  kind  mentioned  must  be 
addressed  to  the  invention." 

"Devices  in  one  machine  may  be  called  by  the 
same  name  as  those  contained  in  another,  and  yet 
they  may  be  quite  unlike,  in  the  sense  of  the  patent 
law,  in  a  case  where  those  in  one  of  the  machines 
perform  different  functions  from  those  in  the  other. 
In  determining  about  similarities  and  differences, 
courts  of  justice  are  not  governed  merely  by  the 
names  of  things,  but  they  look  at  the  machines  and 
their  devices  in  the  light  of  what  they  do  or  zvhat 
office  or  function  they  perform,  and  how  they  per- 
form it,  and  find  that  a  thing  is  substantially  the 
same  as  another,  if  it  performs  substantially  the 
same  function  or  oifice  in  substantially  the  same 
luay  to  obtain  substantially  the  same  result;  and 
that  devices  are  substantially  different  when  they 
perform  different  duties  in  a  substantially  different 
way,  or  produce  substantially  a  different  result. 
Cahoon  v.  Ring,  i  Cliff.  620." 

As  said  by  Circuit  Judge  Putnam  of  the  First  Cir- 
cuit in  American  St.  Car  Adv.  Co.  v.  Newton  Co.  (82 

Fed.  732-735)  : 

"We  do  not  find  it  necessary  to  discuss  individ- 
ually the  patents  thus  cited,  or  to  explain  precisely 
how  they  bear  on  each  of  the  topics  referred  to. 
It  is  sufficient  to  say  that  none  of  them  anticipate 
all  the  elements  found  in  the  claim  in  issue,  and 
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none  of  them  are  capable  of  being  operated  or 
used  in  the  manner  in  which  complainant's  device 
was  intended  to  he  operated  and  used,  as  clearly 
shown  by  the  specification." 

The  California  grader  would  not  infringe  the  Strain 
patent,  as  the  object  sought  and  obtained  by  Mr.  Strain 
cannot  be  secured  by  the  IsJi  or  California  machine. 
The  very  fact  that  manufacturers  and  users  have  devi- 
ated from  the  exact  form  of  the  Ish  patent,  in  many- 
ways,  to  render  it  more  efficient  in  use  and  with  all 
such  modifications  and  improvements  failed  to  attain 
Mr.  Strain's  purpose  or  to  utilize  the  principle  of  inde- 
pendent and  individual  control  or  adjustment  of  each 
grade-opening  without  effecting  an  adjacent  grade- 
opening,  proves  conclusively  that  such  principle  was 
not  obvious  even  to  the  most  skilled  mechanic  in  that 
art.  These  facts  prove  most  conclusively  the  presence 
of  invention  in  the  Strain  conception. 

As  said  by  the  Supreme  Court  in  Webster  Loom  Co. 

V.  Higgins  (105  U.  S.  580,  591)  : 

"But  it  is  plain  from  the  evidence,  and  from  the 
very  fact  that  it  was  not  sooner  adopted  and  used, 
that  it  did  not,  for  years,  occur  in  this  light  to  even 
the  most  skillful  persons.  It  may  have  been  under 
their  very  eyes,  they  may  almost  be  said  to  have 
stumbled  over  it;  but  they  certainly  failed  to  see 
it,  estimate  its  value,  and  bring  it  to  notice.  *  *  * 
Now  that  it  has  succeeded,  it  may  seem  very  plain 
to  anyone  that  he  could  have  done  it  as  well.  This 
is  often  the  case  with  inventions  of  the  greatest 
value." 

As  said  by  the  court  in  Bates  Much.  Co.  v.  Wetter 
Numbering  Mach.  Co.  (136  Fed.  776),  in  sustaining 
the  patent  there  before  it: 
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"The  matter  is  so  simple  that  there  is  a  tempta- 
tion to  conclude  that  the  mere  elimination  of  the 
screws,  leaving  the  pins  to  perform  the  entire  func- 
tion of  fixing  the  position  of  the  plates,  and  attach- 
ing them  to  the  frame,  does  not  show  invention, 
but,  on  the  other  hand,  such  arrangement  appears 
to  be  highly  useful." 

The  courts  have  many  times  remarked  that  it  was 
the  seemingly  obvious  and  simple  things  which  were 
the  most  obscure,  and  as  said  by  Mr.  Justice  Brown  in 
The  Ban^hed  Wire  Case  (143  U.  S.  154) : 

"In  the  law  of  patents  it  is  the  last  step  that 
wins.  It  may  be  strange  that,  considering  the 
important  result  obtained  by  Kelly  in  his  patent,  it 
did  not  occur  to  him  to  substitute  a  coiled  wire 
in  place  of  the  diamond-shaped  prong,  but  evi- 
dently it  did  not;  and  to  the  man  to  whom  it  did 
ought  not  to  be  denied  the  quality  of  inventor. 
There  are  many  instances  in  the  reported  decisions 
of  this  court  where  a  monopoly  has  been  sustained 
in  favor  of  the  last  of  a  series  of  inventors,  all  of 
whom  were  groping  to  attain  a  certain  result, 
which  only  the  last  one  of  the  number  seemed  to 
grasp." 

The  various  changes  and  improvements  which  were 
made  from  time  to  time  in  the  Ish  or  California  grader, 
as  referred  to  on  page  46  of  appellee's  brief,  served 
only  to  lengthen  out  the  machine  and  provide  for  more 
access  of  the  packers  to  the  fruit  bins.     None  of  these 
manufacturers  or  improvers  had  any  conception  of  the 
individual  and  independent  control  of  the  several  grade- 
openings  by  the  operator.     They  all  retained  the  fixed 
relation   of   each   grade-opening  to  the   grade-opening 
adjacent  and  retained  the  feature  of  construction  and 
relation  of  the  parts  that  compelled  the  user  of  the 
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machine  to  separate  his  fruit  according-  to  the  distinc- 
tion in  sizes  or  grades  set  by  the  manufacturer  and 
prohibited  the  user  from  individual  control.  (See  de- 
fendants' exhibit  model  of  California  sizer.)  It  is 
absurd  to  argue  that  any  machine  (so  inherently  de- 
pendent upon  a  single  adjustment  of  one  grade-opening 
coincidently  adjusting  all  the  grade-openings  simul- 
taneously and  to  the  same  degree  j  embodies  the  Strain 
invention  of  independent  and  individually  controllable 
grade-openings,  or  that  such  a  machine  anticipates, 
i.  e.,  shows  and  embodies  such  feature  and  principle 
of  independent  and  individual  control  of  each  grade- 
opening  independent  of  each  other  grade-opening,  when 
in  fact  such  machine  does  not  embody  such  principle 
nor  can  such  result  in  any  way  be  secured  by  such 
machine.  It  is  for  these  reasons  appellant  insists  that 
the  Ish  or  California  machine  fails  utterly  to  anticipate 
or  to  show  want  of  invention  in  the  patent  in  suit. 
Every  witness  in  this  case  has  testified  that  individual 
and  independent  adjustment  of  the  grade-openings  sep- 
arately of  each  other  cannot  be  secured  in  the  Ish  or 
California  grader.  Defendants'  expert  Cobb  admits 
this.     [Transcript  page  473,  Q.  261.] 

No  prior  device  is  an  anticipation  which  cannot  be 
made  to  produce,  without  substantial  alteration  of  its 
construction,  the  same  results  as  those  of  the  subse- 
quent device. 

Ryan  v.  Newark  Spring  Mattress  Co.,  96  Fed. 
100; 

Tannage  Co.  v.  Zahn,  70  Fed.  1003; 

Merrow  v.  Shoemaker,  59  Fed.  120. 
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The  Bailey  patent  [Transcript  page  544]  may  be  dis- 
missed from  serious  consideration  for  two  important 
reasons.  First :  it  has  been  shown  by  the  evidence  that 
this  is  a  mere  paper  conception  which  was  impractical 
and  never  went  into  use  and  never  in  fact  had  any  place 
in  the  art  and  from  it  no  one  in  fact  gained  any  knowl- 
edge and  the  paper  conception  of  Mr.  Bailey  was  with- 
out utility  or  use  in  the  art  and  the  patent  is  very  evi- 
dently simply  a  "find"  of  counsel  for  appellees  when 
searching  the  patent  records  for  something  upon  which 
to  found  a  defense. 

'This  defense  presents  the  common  instance  of 
a  patent  which  attracted  no  attention  and  was 
commercially  a  failure,  being  set  up  as  an  antici- 
pation of  a  subsequent  patent  which  has  proved  a 
success,  because  there  appears  to  be  in  the  mech- 
anism described  a  possibility  of  its  having  been, 
with  some  alterations,  adaptable  to  the  process 
thereafter  discovered." 

Carnegie  Steel  Co.  v.  Cambria  Iron  Works,  185 
U.  S.  425- 

But  if  it  were  admitted  for  the  purpose  of  argument 
that  such  Bailey  patent  did  disclose  something  of  utility 
and  was  entitled  to  a  place  in  the  art  as  a  practical  and 
useful  machine,  a  second  important  reason  remains  for 
its  elimination  as  an  anticipation.  Both  the  machine 
of  the  Strain  patent  and  the  defendants'  machines  use 
a  belt  and  the  claims  under  consideration  call  for  com- 
binations in  which  belts  are  used.  The  Bailey  patent 
does  not  show  a  belt  and  a  belt  could  not  be  used  in  a 
machine  organized  as  Mr.  Bailey  proposed  to  make  it. 
The  rotating  element  3  of  the  Bailey  patent,  which  car- 
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ries the  fruit  around,  must  be  made  of  wood  or  metal  or 
other  stiff  material  which  will  turn  as  a  table.  A  belt 
cannot  be  operated  in  this  manner.  This  shows  that 
the  Bailey  patent  cannot  be  used  by  appellees  as  an 
anticipation  of  the  combinations  of  respective  claims  i 
and  lo,  and  that  only  by  a  process  of  reorganization 
and  rearrangement  can  either  the  Strain  machine  or 
defendants'  machines  be  deduced  therefrom.  The 
grooved  guide  for  supporting  the  belt  and  keeping  it 
in  place  is  absent  from  the  Bailey  conception.  It  is 
necessary  in  both  the  defendants'  machines  and  in  the 
Strain  machine,  and  performs  the  function  of  centering 
the  belt  and  supporting  the  belt  against  the  weight  of 
the  fruit.  In  both  the  Strain  machine  and  the  defend- 
ants' machines  the  longitudinally  moving  belt  is  neces- 
sarily supported  on  a  fixed  support  and  a  grooved  guide 
is  formed  in  such  support  to  prevent  the  displacement 
of  the  belt  laterally  in  either  direction.  This  essential 
feature  of  the  Strain  and  defendants'  machines  is  ut- 
terly lacking  in  the  Bailey  conception. 

There  are  many  reasons  why  the  Hutchins  patent 
fails  as  an  anticipation.  This  patent,  like  the  Bailey, 
is  a  mere  paper  conception.  It  has  never  had  any  place 
in  the  actual  art.  The  Hutchins  machine  is  unknown. 
It  is  impractical  for  the  reasons  pointed  out  by  appel- 
lant's expert  Mr.  Knight  (appellant's  opening  brief, 
page  67)  and  the  testimony  of  Mr.  Stebler  and  Mr. 
Stevenson    [Transcript   pages    612-619,    721-723,    and 

765-] 

This  Hutchins  patent  also  fails  as  it  does  not  answer 
to  the  longitudinal  extension  of  the  machine  in  a  hori- 
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zontal  plane,  as   called  for  by  the  Strain  patent  and 

claims.     This  is  tersely  explained  by  Mr.  Knight: 

*'As  a  complete  machine,  comprising  a  series  of  end 
to  end  elements,  the  machine  is  different  in  that  the 
elements  are  arranged  one  above  another  instead  of 
end  to  end." 

This  distinction  between  the  Hutchins  conception  and 
the  Strain  machine  is  also  true  of  the  defendants'  ma- 
chine and  as  we  have  heretofore  pointed  out  illustrates 
the  true  meaning  of  the  term  "end  to  end"  in  the  claims 
of  the  Strain  patent. 

Another  and  vital  distinction  between  this  Hutchins 
conception  and  the  Strain  and  defendants'  machines  is 
that  the  principle  of  operation  of  the  Hutchins  concep- 
tion is  different  from  the  principle  of  operation  of  the 
Strain  and  defendants'  machines.  Bearing  in  mind 
that  the  principle  of  operation  is  the  first  test  as  to 
similarity  of  machines  and  of  comparison  of  inventions, 
it  is  seen  that  this  renders  the  Hutchins  patent  inef- 
fective as  an  anticipation.  In  the  Hutchins  conception 
the  intermingled  fruit  drops  onto  the  first  roll,  the 
largest  fruit  rolls  off  the  end  of  that  roll,  while  all 
smaller  drops  through  between  the  roll  and  moving 
member,  and  subsequently  each  succeeding  size  is  sep- 
arated and  rolled  off  the  end  of  a  roll,  the  sizes  being 
separated  successively  in  accord  with  the  largest  re- 
maining fruit  and  all  smaller  sizes  keeping  up  the  drop. 
In  defendants'  machines,  as  in  the  Strain  machine,  the 
smaller  sizes  are  dropped  through  between  the  belt  and 
roller  forming  the  respective  grading-openings,  the 
separation  being  made  as  to  successively  larger  sizes, 
commencing  with  the  smallest  first,  and  only  one  drop 
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of  any  of  the  fruit  being  permitted.  The  separation  as 
to  size  is  effected  by  permitting  only  the  given  size  to 
escape  through  the  given  grading-openings. 

In  Hutchins'  theory  of  a  machine  the  drop  of  the 
fruit  between  the  roller  and  belt  is  of  all  the  fruit  ex- 
cept the  largest  size,  which  is  carried  the  length  of  the 
roll  by  the  conveying  means  and  is  rolled  off  the  end 
of  the  roller  to  suitable  receiving  means.  The  indi- 
vidual roller  does  not  contact  with  any  of  the  fruit  ex- 
cept this  size.  In  defendants'  and  the  Strain  machines, 
on  the  other  hand,  a  single  size  of  fruit  is  separated 
by  passing  through  a  given  grade-opening,  while  all 
the  other  fruit  is  carried  along  on  such  rollers  and  belt 
by  such  openings. 

After  explaining  these  differences  in  the  mode  and 

principle  of  operation  of  the  Hutchins  conception  and 

the  Strain  and  defendants'  machines,  Mr.  Knight  says : 

'Tn  regard  to  the  machine  as  a  whole,  its  distinctive 
principle  is  different/' 

As  said  by  this  court  in  Los  Alamitos  Sugar  Co.  v. 

Ca/rroll,  173  Fed.  280,  284: 

"A  device  which  does  not  operate  on  the  same 
principle  as  that  of  a  patent  cannot  be  an  anticipa- 
tion." 

In  appellees'  brief  it  is  admitted  that  appellees  do  not 
contend  that  any  of  the  many  other  patents  introduced 
in  evidence  are  anticipations.  These  other  patents,  in 
fact,  only  show  the  extent  of  the  novelty  of  the  Strain 
invention. 

As  said  by  the  Circuit  Court  of  Appeals  for  the  First 
Circuit  in  Forsyth  v.  Garlock  (142  Fed.  461,  463): 
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"The  citation  of  a  large  number  of  patents  as 
anticipations  tends  to  strengthen  rather  than 
weaken  the  patent  sued  upon,  by  showing  that  the 
trade  has  long  and  persistently  been  seeking  in 
vain  for  what  the  complainant  finally  accom- 
plished." 

Supported,  as  it  is,  by  the  abundance  of  evidence  of 
the  public  adoption  and  general  use  of  the  Strain  in- 
vention, and  its  entire  superseding  of  all  other  machines 
for  the  purpose,  the  Strain  patent  is  of  unchallengable 
validity. 

As  said  by  the  Supreme  Court  in  Winans  v.  Den- 
mead  (15  How.  340)  : 

"Its  substance  is  a  new  mode  of  operation,  by 
means  of  which  a  new  result  is  obtained.  It  is 
this  new  mode  of  operation  which  gives  it  the  char- 
acter of  an  invention,  and  entitled  the  inventor  to 
a  patent;  and  this  new  mode  of  operation  is,  in 
view  of  the  patent  law,  the  thing  entitled  to  protec- 
tion/' 

To  the  same  effect  see: 

McSherry  Mfg.  Co.  v.  Dozmgiac  Co.,  loi  Fed. 

716; 
Brown  Bag  Filling  Co.  v.   Drohen,    140  Fed. 

107; 
Gandy  v.  Main  Belting  Co.,  143  U.  S.  587; 
Farmers'  Mfg.  Co.  v.  Spniks  Mfg.  Co.,  127  Fed. 

691; 
Say  re  v.  Scott,  55  Fed.  971. 

In  Keystone  Mfg.  Co.  v.  Adams  (151  U.  S.  142)  the 
Supreme  Court  held  that  the  Henry  Adams  corn  sheller 
was  an  invention,  and  was  patentable  to  him,  although 
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his  father,  Augustus  Adams,  had  previously  made  a 
corn  sheller  from  which  that  of  Henry  differed  only  in 
reversing  the  direction  of  revolution  of  one  of  its  parts. 
That  part  was  the  revolving  beater,  which  Augustus 
Adams  made  to  turn  in  the  direction  opposite  to  the 
desired  motion  of  the  ears  of  corn,  expecting  it  to  knock 
back  any  ear  that  might  ride  upon  another,  and  thus 
tend  to  prevent  choking  the  shelling  devices.  This 
mode  of  operation  was  not  entirely  satisfactory  and 
Henry  Adams  reversed  the  revolution  of  the  beater  so 
that  its  wings  moved  in  the  same  direction  as  that  of 
the  ears  of  corn,  thus  driving  them  forward  into  the 
shelling  devices.  The  old  combination,  with  that  new 
mode  of  operation,  was  highly  successful,  and  the  pat- 
ent thereon  was  held  to  be  valid  and  given  a  liberal 
interpretation. 

"In  determining  the  question  of  invention,  the 
fact  that  the  article  produced  supersedes  all  other 
appliances,  or  that  a  useful  or  commerical  result 
has  been  attained,  or  that  the  value  of  the  thing 
patented  has  been  recognized  by  the  public  in  ex- 
tensive use,  has  a  controlling  if  not  conclusive 
effect;  and  it  should  have  on  obvious  principles  of 
justice  to  one  who  sees  that  which  he  suggests  con- 
stantly adopted  and  used  by  others." 

Wilkins  Shoe  B.  Co.  v.  Webb,  89  Fed.  982 ; 

Krements  v.  Cottle  Co.,  148  U.  S.  556; 

Western  Blec.  Co.  v.  Chicago  Co.,  14  Fed.  691 ; 

Star  Brass  Co.  v.  Gen.  Blec.  Co.,  1 1 1  Fed.  398 ; 

Union  Biscuit  Co.  v.  Peters,  125  Fed.  601 ; 

St.  Louis  Flushing  M.  Co.  v.  American  Co.,  156 

Fed.  574,  577; 

Robbins  v.  Dueber  Watch  Case  Co.,  71  Fed.  186. 
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Your  Honors  have  said,  in  Morton  v.  Llewellyn  (164 
Fed.  693) : 

"Apart  from  the  presumption  of  validity  that 
always  attends  the  grant  of  a  patent,  the  law  is 
that  where  it  is  shown  that  a  patented  device  has 
gone  into  general  use  and  has  superseded  prior 
devices  having  the  same  general  purpose,  it  is 
sufficient  evidence  of  invention  in  a  doubtful  case." 

In  constructing  an  argument  against  the  validity  of 
claims  i  and  10  and  in  support  of  an  attempted  defense 
of  anticipation  appellees  have  fallen  into  the  same 
error  common  to  those  who  first  appropriate  an  inven- 
tion (w^hich  has  gone  into  extensive  use  and  proven  its 
commercial  value),  and  then  seek  by  picking  out  one 
similarity  in  one  prior  device  and  another  similarity  in 
another  prior  device  and  by  putting  the  two  together 
form  a  hypothetical  device  which  did  not  in  fact  exist 
in  either  of  these  prior  devices  and  which  will  approx- 
imate the  invention  and  secure  its  results.  The  argu- 
ment of  pages  34-40  of  appellees'  brief  is  based  upon  a 
combination  of  features  and  principles  of  the  Hutchins 
patent  and  the  Bailey  patent  and  of  the  Ish  or  Califor- 
nia grader  and  is  an  admission  that  the  combinations 
of  the  respective  claims  i  and  10  of  the  patent  in  suit 
are  not  found  in  either  of  these  alone.  Such  an  at- 
tempted building  up  of  a  prior  art  has  been  denounced 
by  this  court  in 

Los  Alamitos  Sugar  Co.  v.  Carroll   (173  Fed. 
280): 

"It  is  not  sufficient  to  constitute  an  anticipation 
that  the  devices  relied  upon  might  by  a  process  of 
modification,  reorganization,  or  combination,  be 
made  to  accomplish  the  function  performed  by  the 
device  of  the  patent." 
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In  Western  Elec.  Co.  v.  Home  Tel.  Co.   (85  Fed. 

649),   in  discussing  this  principle  of  patent  law,  the 

court  says : 

"The  force  of  this  ruling  is  made  manifest,  in 
its  practical  application  to  the  rights  of  parties, 
by  the  reflection  that  all  earlier  patents  set  up  in 
defense  against  a  later  patent  sued  upon  are  but 
the  record  evidence  of  the  state  the  art  has  reached. 
The  rights  under  such  later  patent  are  subject  to 
what  this  record  actually  shows.  To  change  this 
record,  by  permitting  theoretical  modifications  of 
these  earlier  patents,  would  be  the  same,  in  force, 
as  to  change,  by  interpolations  or  modifications, 
any  other  evidence  between  the  parties." 

This  rule  is  well  established. 

See 

Wayne  Mfg.  Co.  v.  Benbow  Brammer  Co.,  168 

Fed.  271 ; 
Topliff  V.  TopM,  145  U.  S. ; 
.  Gunn  V.  Bridgeport  Brass  Co.,  148  Fed.  239; 

Zubelt  Co.  V.  Friedman,  158  Fed.  430; 
Tannage  Co.  v.  Zahn,  70  Fed.  1003 ; 
Ryan  v.  Newark  Co.,  96  Fed.  100; 
Simonds  R.  M.  Co.  v.  Hathorn  Mfg.   Co.,  90 

Fed.  201-208; 
Gormully  &  J.  Co.  v.  Stanley  Cycle  Co.,  90  Fed. 
279; 
,  Merrow  v.  Shoemaker,  59  Fed.  120; 

;  Western  Blec.  Co.  v.  Capital  T.  &  T.  Co.,  86 

Fed.  776. 

"One  who  takes  old  devices,  with  material  de- 
fects, and  retaining  the  desirable  features,  adapts 
them  by  novel  modifications  to  new  and  varying 
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conditions,  so  as  to  produce  an  article  superior  to 
all  others,  is  not  anticipated  by  such  prior  devices." 

Wales  V.  Waterbury  Mfg.  Co.,  59  Fed.  285. 

As  the  burden  of  proof  is  upon  the  defendants  to 
prove  anticipation  it  is  not  sufficient  for  them  to  show 
that  someone  might  have  produced  a  machine  capable 
of  performing  the  function  thus  accomplished  by  Rob- 
ert Strain's  invention  but  they  must  show  that  prior  to 
Robert  Strain's  invention  someone  did  actually  produce 
such  a  machine  in  a  prcuctical  form. 

The  entire  testimony  in  this  case  shows  conclusively 
that  the  Robert  Strain  invention  for  the  first  time  pro- 
duced a  practical  and  commercial  machine  in  which  the 
user  could  control  as  he  desired  each  g-rade-opening 
without  affecting  any  other  grade-opening.  This  new 
result  cannot  be  and  must  not  be  ignored  or  overlooked. 
It  is  the  very  essence  of  the  patent  in  suit  and  it  is,  as 
we  have  already  shown,  and,  as  is  admitted  by  defend- 
ants, found  in  defendants'  machines. 

In  reviewing  this  question  of  infringement  we  de- 
sire, in  addition  to  the  decisions  cited  on  pages  18-27 
of  appellant's  opening  brief,  to  call  attention  to  the 
recent  decision  of  the  court  in 

American  Caramel  Co.  v.  Glen  Rock  Co.,  201 
Fed.  363, 
in  which  the  correctness  of  appellant's  position  is  dem- 
onstrated.    The  court  says: 

"The  holder  manufactured  and  sold  by  the  de- 
fendant is  clearly  within  the  range  of  these  claims. 
Neither  of  the  defendant's  experts  have  denied  that 
the  holder  embodied  the  construction  claimed,  while 
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both  of  complainant's  experts  have  found  that  this 
holder  embodies  tlie  structure  and  all  of  the  ad- 
vantages described  and  claimed  in  the  patent. 
True,  it  has  some  features  not  described  in  the 
patent;  but  these  are  added  to  those  described  in 
the  patent,  and  not  substituted  for  them.  The  de- 
fendant's holder  has  certain  ribs  or  creases  across 
its  surface  and  about  its  margin,  no  doubt  intended 
to  stiffen  it;  otherwise  it  has  the  flanges  as  claimed 
by  the  complainant's  patent,  which  necessarily  are 
produced  by  like  operation.  The  idea  covered  by 
the  patent  is  completely  embraced  in  the  idea  ex- 
pressed in  the  infringement,  although  the  latter  is 
more  comprehensive  than  the  former^ 

"  'Identity  exists  with  reference  to  the  question 
of  infringement,  if  the  idea  of  means  protected  by 
the  patent  is  found,  substantially  existing,  in  the 
invention  practised  by  the  alleged  infringer.'  Rob- 
inson on  Patents,  vol.  3,  par.  892;  Lourie  Imple- 
ment Co.  V.  Lenhart  et  al.,  130  Fed.  122,  64  C. 
C.  A.  456;  Columbia  Wire  Co.  v.  Kokomo  Steel 
&  Wire  Co.,  143  Fed.  116,  74  C.  C.  A.  310. 

''That  the  flanges  of  defendant's  holders  are  seg- 
mental or  almost  semicircular  in  outline,  while  in 
the  patent  they  are  shown  as  rectangular,  is  not 
of  importance,  since  they  perform  the  same  func- 
tions in  either,  and  their  form  has,  therefore,  noth- 
ing to  do  with  the  essence  of  the  invention.  Neither 
technical  distinctions  nor  differences  of  appearance 
are  as  important  in  determining  questions  of  iden- 
tity as  the  substance  of  the  matter  in  controversy 
in  arriving  at  tJie  conclusion  whether  the  real  in- 
ventive thought  has  been  appropriated  by  the  de- 
fendant. 

"  'The  court  will  look  through  the  disguises, 
however  ingenions,  to  see  zi'hether  the  inventive 
idea  of  the  original  patentee  lias  been  appropriated, 
and  whether  the  defendant's  device  contains  the 
material  features  of  the  patent  in  suit,  and  will  de- 
clare infringement,  even  when  those  features  have 
been  supplemented  and  modified  to  such  an  extent 
that  the  defendant  may  be  entitled  to  a  patent  for 
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the  improvement.'  Crown  v.  Aluminum  Stopper 
Co.,  io8  Fed.  845,  48  C.  C.  A.  72;  Robins  v.  Ameri- 
can Road  Mach.  Co.,  145  Fed.  923,  76  C.  C.  A. 
461 ;  Norton  v.  Jensen,  49  Fed.  859,  i  C.  C.  A. 
452;  Dowagiac  v.  Superior  Drill  Co.,  115  Fed. 
886,  53  C.  C.  A.  36." 

Defendants  have  never  denied  that  in  their  machines 
they  have  the  independent  and  individual  adjustment  of 
each  roller  with  respect  to  the  surface  of  the  belt,  or 
that  this  adjustment  is  for  the  identical  purpose  of  the 
Strain  invention,  or  that  they  employ  the  individual 
adjustment  of  each  grading-opening  independent  of 
each  other  grading-opening.  The  trial  court  did  not 
base  its  decree  upon  any  denial  of  these  propositions, 
but  upon  the  added  fuitction  of  the  overlapping  guide- 
arms  interposed  between  the  rollers  in  lengthening  out 
the  machine  and  securing  the  new  additional  function 
invented  by  Mr.  Parker.  Mr.  Parker's  patent  was 
granted  by  the  Patent  Office  to  secure  to  him  his  added 
invention,  /.  e.^  the  longitudinal  adjustment  of  the  grade- 
openings.  This  is  an  improvement,  but  the  action  of 
the  Patent  Office  is  no  decision  as  to  whether  the  Parker 
machine  includes  the  Strain  invention. 

In  the  trial  court  the  decision  of  this  case  was  based 
entirely  upon  the  feature  of  moving  the  grading-open- 
ings  longitudinally  of  the  machine  by  shifting  length- 
wise the  brackets  and  rollers.  This  added  adjustment 
appellant  submits  was  given  a  wrong  interpretation 
and  effect. 

This  is  apparent  from  His  Honor  Judge  Wellborn's 

statement : 

"That  feature,  the  end  adjustment  by  reason  of  the 
spaces  between  the  rolls  in  the  Parker  device  and  that 
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in  the  Strain  device,  it  seems  to  me  makes  them  differ- 
ent and  prevents  the  latter  from  infringing  upon  it.'^ 

This  is  further  emphasized  by  His  Honor  saying: 

"He  (Parker)  has  introduced  the  guide-arm  in  that 
machine,  and  they  have  an  apparent  function  to  per- 
form aside  from  forming  part  of  the  runzuay." 

That  the  lower   court  actually  decided  in  favor  of 

appellant  on   all   issues   of  infringement  of   these  two 

combinations  of  claims  i  and  lo  but  dismissed  the  bill 

on  an   erroneous   theory  of   non-infringement  because 

defendants  had  added  an  additional  function  to  a  part 

of  the  element,  is  clear  from  His  Honor's  words: 

''That  it  is  true  that  these  guide-arms  in  a  Parker 
machine  perform  exactly  the  same  function  in  the 
Parker  device  that  they  do  in  the  Strain  patent,  that 
is,  so  far  as  constituting  one  member  of  the  runway, 
but  there  is  somctJiing  more  to  that  guide-arm.  It  is 
a  part  of  Parker's  invention  by  which  he  gets  an  en- 
larged bin  capacity.  It  is  a  part  of  the  end  adjustability 
of  the  guide-arms  and  they  perform  a  function  in  the 
machine  that  Parker  manufactures  which  in  my  mind 
differentiates  it  very  materially  from  the  Strain  patent." 

Appellant  produces  a  cut  of  the  defendants'  machine, 
omitting  these  overlapping  guide-arms.  Otherwise  this 
cut  is  substantially  the  same  as  that  found  as  the  second 
inserted  cut  opposite  page  58  of  appellant's  brief.  Un- 
doubtedly the  lower  court  would  have  held  this  machine 
(without  such  guide-arms)  to  have  infringed  both 
claims  i  and  10.  It  held  the  Miller  machine,  "complain- 
ant's exhibit  model  of  defendants'  machine  in  Pioneer 
Fruit  Co.  case"  to  infringe.  Compare  this  cut  with 
that  exhibit.  This  cut  illustrates  the  fact  that  all  the 
several  elements  of  the  two  combinations  embraced  in 
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claims  i  and  lo  are  found  in  defendants'  machines  and 
that  the  spacing  apart  of  the  individual  and  independent 
rollers  and  their  brackets  is  the  sole  distinction. 

The  issue  of  infringement  is  thus  demonstrated  to 
turn  solely  upon  the  additional  function  of  these  guide- 
arms. 

It  is  clear,  therefore,  from  the  decision  of  the  lower 

court  that  the  decision  to  be  reviewed  was  not  based 

upon  any  differentiation  as  to  mechanical   devices   or 

any    detail    of    construction    or    any    other    structural 

feature  or   any  proposition   than  this   added   function, 

i.  e.,  longitudinal  sliding  or  adjustment  bodily  of  the 

independent  and  individual  rollers,  and  that  the  lower 

court  did  not  find  any  other  feature  which  differentiated 

defendants'  machine  from  Robert  Strain's  invention  or 

from  either  claim  i  or  lo  of  the  patent  in  suit.     The 

question  is  then  a  precise  one  and  a  very  narrow  one, 

and  is  wholly  determined  by  answer  to  the  proposition: 

"Can  a  defendant  appropriate  a  patented  invention 
and,  while  employing  its  principles  and  benefits  and  its 
mode  of  operation,  by  adding  an  element  for  an  addi- 
tional function  escape  the  charge  of  infringement?" 

If  this  question  be  answered  in  the  negative  then 
the  decree  of  the  lower  court  was  wrong  and  defend- 
ants' machines  are  an  infringement  and  the  decree 
appealed  from  must  be  reversed.  The  authorities  settle 
the  question  in  the  negative.     See: 

Appellant's  Opening  Brief,  pages  25  to  2"/; 
Kisinger-Ison  Co.  v.  Bradford,  97  Fed.  502,  38 

C.  C.  A.  300; 
Let  son  v.  Alaska  Packers'  Ass'n,  130  Fed.  129, 
page  143; 
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Compto graph  Co.  v.  Mechanical  Co.,  145  Fed. 

331; 

Walker  on  Pats.,  Sec.  352,  page  309; 

M asset h  v.  Palm,  51  Fed.  824; 

Western  Co.  v.  American  Co.,  131  Fed.  75,  65 

C.  C.  A.  313; 
American  Co.  v.   Wyeth,   139  Fed.  389,  71   C. 

C.  A.  485. 

Defendants  urge  that  each  of  the  defendants'  rollers 
and  its  brackets  form,  in  conjunction  with  the  belt,  ''a 
distinct  siser,  independent  of  all  the  others."  This  con- 
tention is  so  plainly  unsound  as  a  distinction  between 
the  machine  of  the  drawings  and  specification  of  the 
patent  in  suit,  as  an  embodiment  of  Robert  Strain's 
invention,  as  to  need  only  comparison  to  utterly  de- 
stroy it.  In  the  machine  as  shown  in  the  Strain  patent 
each  roller  is  mounted  in  its  own  individual  brackets 
and  forms  in  the  same  sense  as  defendants'  a  separate 
or  distinct  sizer.  But  in  actual  fact  and  in  practical 
use  in  both  defendants'  machines  and  the  machine  of 
the  patent  in  suit  each  roller  does  not  form  "a  distinct 
sizer"  but  simply  an  independent  and  individual 
grading-opening  separately  controllable  and  regulable 
as  the  will  of  the  user  determines,  and  this  demon- 
strates the  embodiment  therein  of  Robert  Strain's  in- 
vention, and  shows  the  infringement  complained  of, 
and  is  not  a  demonstration  of  the  absence  of  infringe- 
ment. A  single  grading-opening  is  not  a  complete 
grader  or  sizer.  The  comparison,  however,  is  equally 
true  of  defendants'  machines  and  the  machine  shown 
by  Robert  Strain  in  his  drawings. 
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Appellant   again  calls   the   court's   attention   to   this 
fallacy  as  it  is  characteristic  of  the  defendants'  whole 
case.     It  is  demonstrated  erroneous  by  a  reference  to 
the  patent  in  suit.     [Transcript  page  164.]     Each  roller 
M   is  mounted  at  each  end  in  an  adjusting  arm  or 
bracket   N.     These  arms   or  brackets   N   are  slidably 
mounted  in  blocks  O.     The  brackets  N  and  blocks  O 
of  each  roller  are  as  independent  of  those  of  an  ad- 
jacent roll  as  are  the  corresponding  parts  in  defend- 
ants' machines.     This  is  illustrated  by  the  fact  that  a 
removal  of  one  roller,  its  brackets  and  blocks,  has  no 
effect  upon  the  next  roller,  its  brackets  and  blocks,  in 
any  sense  in  which  defendants'  rollers,  their  brackets 
and  adjusting  blocks  are  independent.     The  difference 
between  defendants'  machines  and  the  embodiment  of 
machine  of  the  drawings  of  the  patent  in  suit  does  not 
exist  in  one  roller,  its  brackets  and  adjusting  devices 
forming  in  conjunction  with  the  belt  "a  distinct  sizer, 
independent   of  all  others."     This   is   as   true   of   the 
machine  shown  in  the  patent  in  suit  as  it  is  of  defend- 
ants' machine.     The  utter  fallacy  of  Mr.  Cobb's  testi- 
mony, quoted  on  page  65  of  appellee's  brief,   is  thus 
apparent.      He   has   utterly    failed   to   understand   the 
machine  of  the  patent  in  suit. 

Remove  from  the  defendants'  machine  one  of  these 
so-called  ''distinct  sizers"  {i.  e.,  the  independent  and 
individual  roller  and  its  supporting  bracket  and  adjust- 
ing devices),  and  you  have  in  the  same  sense  removed 
from  the  machine  one  of  the  sizing  openings  and  thus 
destroyed  the  integrity  of  the  machine  to  the  same 
de2:ree  and  in  the  same  sense  as  the  removal  of  one 
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of  Mr.  Strain's  individual  and  independent  rollers,  its 
brackets  and  adjusting  devices.  The  correspondence 
is  direct  and  exact.  The  only  difference  in  the  two 
machines,  vi  substance,  is  the  overlapping  guide-arms 
employed  by  defendants  for  an  additional  and  inde- 
pendent function,  i.  e.,  a  shifting  of  the  delivery  point 
of  a  given  grading-opening  along  the  longitudinal  ex- 
tension of  the  machine.  So  far  as  forming  part  of  the 
run-way  is  concerned  these  guide-arms  are  the  equiv- 
alent of  Mr.  Strain's.  The  lower  court  so  held,  and 
properly.     His  Honor  said: 

"It  is  true  that  these  guide-arms  in  a  Parker  ma- 
chine perform  exactly  the  same  function  in  the  Parker 
device  that  they  do  in  the  Strain  patent,  that  is,  so 
far  as  constituting  one  member  of  the  run-way." 

It  is  true  that  His  Honor  finishes  this  sentence  by 
adding:  "But  there  is  something  more  to  that  guide- 
arm."  His  Honor,  however,  very  correctly  finds  that 
so  far  as  constituting  the  run-way  is  concerned  the 
use  of  the  overlapping  guide-arms  has  not  changed 
the  idea  of  means  of  the  Strain  invention,  and  that,  as 
shown  by  the  next  sentence  of  his  opinion,  the  dis- 
tinction which  he  dwells  upon  is  the  added  function. 
His  Honor  again  reiterates  this  and  emphasizes  it  by 
saying  "they  (the  overlapping  guide-arms)  have  an 
apparent  function  to  perform  aside  from  forming  a 
part  of  the  run-way." 

As  referred  to  on  page  23  of  appellant's  opening 
brief,  Mr.  Strain,  in  the  specification  or  description  of 
his  invention,  has  stated  that  he  could  provide  "short 
grade-rollers,"   each   separately  adjustable,   "and  more 
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than  one  roller  iimy  be  adjusted  to  the  same  grade,  if 
desired."     [Transcript  page  i66,  page  2  of  the  Strain 
specification,    lines    15-16.]      The    result   of   adjusting 
two  rollers  to  the  same  grade  is  to  employ  the  second 
roller  simply  as  an  idler,  or  non-grading  opening,  or 
space,  to  carry  the  fruit  to  the  next  succeeding  bin, 
the  same  as  in  employing  the  over-lapping  guide-arms 
in  place  of  such  roller.     Such  roller  would  not  have 
the   function   of   permitting   the   roller   of   such   "next 
succeeding  bin"  to  be  slided  longitudinally  of  the  ma- 
chine to  vary  the   point  in   the   machine   in  which   it 
forms  a  gradmg-opening,  but  such  blocked-out  roller, — 
i.  e.,  the  second  roller  adjusted  to  the  same  grade,— 
would  only  perform  the  function  of  a  wall  on  which 
the  fruit  bore  as  carried  along  by  the  belt  and  would 
not    be    a    grading-opening    in    the    operation    of    the 
machine.     This  shows  conclusively  the  equivalence  of 
the  guide-arms  as  forming  a  part  of  the  run-way  and 
shows  that  the  Strain  machine  in  this  respect  has  not 
been  deviated  from  by  the  defendants  by  the  insertion 
of  their  element  constructed  with  such  additional  func- 
tion.    For  all  the  functions  of  Mr.  Strain's  invention 
they  are,  however,  the  same.     The  added  function  is 
Mr.  Parker's  invention,  and  it  is  an  addition  to  Mr. 
Strain's.     This  is  what  the  lower  court  found,  but,  as 
appellant    submits,    erroneously    believed    the    law    to 
hold  it  non-infringing  because  of  such  added  function. 
Nowhere  in  the  specification  of  the  patent  in  suit 
has  Robert  Strain  limited  his  invention  to  the  use  of 
only  that  number  of  rollers  corresponding  to  the  num- 
ber of  grades  or  separations  as  to  size  desired  to  be 
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made.  Nowhere  in  the  art  is  there  any  absolute  re- 
quirement for  nine  sizes  or  any  other  fixed  number 
of  sizes.  In  fact  some  of  the  witness  have  testified 
that  in  given  orchard  runs  the  oranges  run  to  four 
or  five  sizes.  Others  have  testified  to  making  a  sep- 
aration into  ten  sizes.  Mr.  Strain  says  in  his  specifica- 
tion that  short  rollers  may  be  used  and  that  more  than 
one  roller  may  be  adjusted  to  the  same  grade,  if  de- 
sired. He  says  that  his  preference  is  to  have  a  bin 
for  each  roller  and  that  usually  oranges  are  separated 
into  nine  sizes,  but  he  does  not  say  that  in  a  given 
quantity  of  fruit  you  will  always  find  oranges  of  each 
of  these  sizes,  nor  is  that  the  fact.  This  specification 
of  the  patent  in  suit  shows  the  preferred  embodiment 
of  the  Strain  invention.  The  last  of  the  specification 
refers  to  a  modification  in  which  short  rollers  may  be 
used.  If  two  rollers  are  adjusted  to  the  same  grade, 
i.  e.,  the  opening  between  the  belt  and  two  consecutive 
rollers  be  the  same,  then  the  second  roller  is  idle,  as 
all  the  fruit  of  that  size  passes  through  between  the 
first  roller  and  the  belt  and  the  second  roller  simply 
forms  a  wall  in  conjunction  with  the  belt,  along  which 
the  fruit  travels  to  the  next  grading-opening,  in  the 
same  manner  as  the  fruit  is  carried  along  between  the 
belt  and  overlapping  guide-arms  in  the  Parker  ma- 
chine.  This  is  what  the  lower  court  referred  to  in 
saying  "it  is  true  that  these  guide-arms  in  a  Parker 
machine  perform  exactly  the  same  function  in  the 
Parker  device  that  they  do  in  the  Strain  patent,  that 
is,  so  far  as  constituting  one  member  of  the  run-way." 
The  court  does  not  differentiate  on  the  Strain  func- 
tion performed  by  these  parts  but  by  the  additional 
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function  performed  by  Mr.  Parker's  guide-arms,  and 
again  we  see  that  this  suit  narrows  down  to  the  prop- 
osition "Will  merely  adding  a  function  to  a  machine 
or  to  one  of  its  parts,  and  yet  retaining  the  old  mode 
of  operation  and  all  the  old  functions  and  advantages, 
permit  a  defendant  to  appropriate  a  patented  invention, 
thus  unchanged  except  by  an  addition  thereto?" 

In  appellees'  brief  in  referring  to  the  rollers  of  de- 
fendants' machines  they  are  termed  "an  elastic  buffer 
or  cushion."  Why  this  term?  It  is  clearly  mislead- 
ing and  erroneous.  They  are  wooden  rolls.  They  are 
non-elastic  and  they  are  neither  buffers  nor  cushions. 
These  parts  are  made  in  roller  form  for  the  very  same 
reason  that  Robert  Strain  utilized  rotating  rollers. 
This  has  been  fully  explained  in  our  opening  brief. 
Defendants'  machines  would  be  impractical  if  they  did 
not  use  the  rotating  rolls  as  one  wall  of  the  grading- 
opening.  The  rolls  rotate  upward  and  away  from  the 
pinch  and  in  no  sense  are  elastic. 

On    page    6    of    appellee's    brief    it    is    stated    that: 

"there  is  no  provision  made  for  a  non-movable  grooved 
guide,  mentioned  in  the  patent  in  suit  as  constituting 
one  of  the  parallel  members  of  the  fruit  run-way." 

In  the  second  cut  inserted  between  pages  58  and  59 
of  appellees'  brief  the  drawing  has  been  stopped  just 
where,  if  it  were  completed,  it  would  show  the  groove 
in  which  the  propelling  chain  or  belt  rests  and  which 
hold  the  wide  conveying  belts  in  place  against  displace- 
ment laterally  by  the  weight  or  by  the  action  of  the 
oranges.  The  cut  produced  by  appellant  in  this  brief 
supplies  this  in  accord  zuith  the  defendants'  machine 
and  shows  the  misleading  character  of  the  statement 
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just  quoted  from  appellees'  brief.  In  defendants'  ma- 
chines the  stationary  griide,  within  which  the  groove  is 
produced,  extends  under  the  whole  of  the  fruit-carry- 
ing belt  and  the  stationary  guide  or  table  and  the 
groove  performs  exactly  the  same  function  and  in  ex- 
actly the  same  manner  as  in  the  machine  of  the  draw- 
ings of  the  patent  in  suit.  The  only  difference  is  that 
which  would  be  present  in  the  change  of  the  form  of 
the  belt  from  a  round  or  "rope"  form  to  a  flat  belt. 
And  if  you  will  demonstrate  the  plane  referred  to  in 
claim  I  you  will  find  that  this  same  plane  "which 
passes  vertically  and  longitudinally  through  the  center 
of  said  rollers"  in  the  Strain  machine,  passes  vertically 
and  longitudinally  through  the  center  of  the  rollers 
of  defendants'  machines  and  that  the  table  or  non- 
movable  guide  lies  parallel  to  this  plane  in  both  de- 
fendants' and  the  Strain  machine  for  the  same  pur- 
pose and  in  the  same  sense.  Defendants'  machines 
answer  perfectly  to  this  requirement.  The  purpose  in 
both  is  the  same, — to  support  and  guide  the  belt. 

A  "plane"  passing  through  the  rollers  longitudinally 
and  vertically  must  lie  parallel  with  or  to  the  table 
or  support  and  to  the  groove  therein  of  defendants' 
machines  and  in  the  same  sense  as  in  appellant's  ma- 
chines. The  language  or  wording  of  the  claim  in  this 
respect  fits  defendants'  machine  even  better  than  it 
does  the  machine  as  illustrated  in  the  drawings  of  the 
patent  in  suit. 

Appellees  seek  to  make  much  of  the  use  of  the  words 
"end  to  end"  in  claim  lo.  In  appellant's  opening  brief, 
pages  53-59,  is  found  a  discussion  of  this  term  and  its 
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history.      The    Patent    Office    had   cited    against   Mr. 
Ruyhurn's  original  claims  the  patent  to  Hutchins.     To 
differentiate  from  :^Ir.   Hutchins'  proposed  and  thor- 
oughly   impractical   mode    of    operation    embodying   a 
series  of  rolls  arranged  one  above  the  other  and  spaced 
apart  from  a  stationary  member  or  belt  between  which 
roll  and  belt  all  the  fruit  dropped   (except  one  size, 
which  was  carried  the  length  of  the  roll)  and  to  indi- 
cate   that    the    invention    claimed    had    to    do    with    a 
machine  in  which  the  grading-openings  were  arranged 
in   progressive    order    in    longitudinal    extension,    :Mr. 
Rayburn  adopted  the  phrase  '*a  series  of  end  to  end 
rolls."     ^Ir.  Hutchins  showed  his  rolls  superposed  or 
one  above  the  other.    The  words  adopted  by  Mr.  Ray- 
burn  were  not  "a  series  of  rolls  the  end  of  one  abutting 
the  other."     It  is  submitted  that  the  preposition  ''to" 
has  several  meanings;  it  may  mean  "toward"  or  it  may 
mean  ''at."     As  the  term  must  be  interpreted  and  is 
not  exact  the  court  will  adopt  that  construction  which 
will  preserve  to  the  patent  in  suit  a  monopoly  of  the 
real  invention  disclosed  thereby. 

See  authorities  cited  pages  57-59  appellant's  open- 
ing brief. 

As  said  by  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  in  Carlson  Motor  &  Truck  Co.  v. 
Maxwell  Briscoe  Co.  (197  Fed.  309,  315): 

"The  question  is  not  one  of  nomenclature  but 
of  mechanics,  and  relates  not  to  the  names  given 
to  the  parts  of  the  combination,  but  to  the  func- 
tions they  perform." 

To  give  this  term  "end  to  end"  the  meaning  and 
interpretation  thus   contended  for   will  only  give   it  a 
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proper,  ordinary  and  usual  meaning  and  one  peculiarly 
apt  in  describing  the  Strain  machine  in  which  the 
rollers  do  not  abut.  The  term  "end  to  end''  was  never 
used  to  denote  there  was  not  or  could  not  be  a  non- 
separating  or  non-grading  space  between  the  ends  of 
the  rolls,  and  no  such  construction  had  been  shown 
by  the  Patent  Office,  as  prior  to  Mr.  Strain's  invention, 
to  cause  the  limitation  to  the  placing  of  the  rollers  so 
as  to  form  "a  continuous,  substantially  unbroken  rotary 
member  for  the  front  run-way,"  as  appellees  would 
have  the  court  interpret  the  wording  of  the  claim. 
Appellees  insist  that  defendants'  machines  are  not 
provided  "with  a  continuous,  substantially  unbroken 
outer  rotary  wall  member  for  the  fruit  run-way." 
Such  is  not  even  the  terms  of  either  claim  i  or  claim 
lo.  In  defendants'  machines,  however,  each  part  of 
the  machine,  utilized  in  separating  the  fruit,  is  formed 
of  a  longitudinally  moving  belt  and  an  individual  and 
independently  adjustable  roller.  The  terms  of  claims 
I  and  lo  do  not  call  for  "a  continuous,  substantially 
unbroken  outer  rotary  wall  member  for  the  fruit  run- 
way." There  was  no  need  for  such  a  limitation,  and, 
as  said  by  the  Supreme  Court  in  Topliif  v.  Topliif 
(145  U.  S.): 

''The  object  of  the  patent  law  is  to  secure  to 
inventors  a  monopoly  of  what  they  have  actually 
invented  or  discovered,  and  it  ought  not  to  be  de- 
feated by  a  too  strict  and  technical  adherence  to 
the  letter  of  the  statute  or  by  the  application  of 
artificial  rules  of  interpretation." 

And  in  Klein  v.  Russell  (19  Wall.  433) : 

"The  court  should  proceed  in  a  liberal  spirit,  so 
far  as  to  sustain  the  patent  and  the  construction 
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claimed  by  the  patentee  himself  if  it  can  be  done 
consistently  with  the  language  which  he  has  em- 
ployed." 

The  spacing  apart  of  the  rollers  to  permit  the  in- 
terposition of  the  guide-arms  and  permit  the  guide- 
arms  to  contribute  the  added  function  of  longitudinal 
sliding  of  the  respective  rollers  for  the  added  adjust- 
ment conceived  by  Mr.  Parker  has  not  changed  the 
inventive  idea  produced  by  Mr.  Strain  and  the  sub- 
stance of  Mr.  Strain's  invention  remains  unchanged 
in  defendants'  machines.  This  is  the  true  test  of  in- 
fringement. 

Justice  Blatchford  says: 

''Any   improvement   in  one   element  of   a   com- 
bination which  does  not  affect  its  manner  of  co- 
operation   with    the    remaining    devices    will    not 
serve  to  avoid  the  charge  of  infringement." 
Potter  V.  Stewart,  7  Fed.  215,  18  Blatchf.  561. 

As   said  by  the  Circuit  Court  of  Appeals   for  the 
Eighth  Circuit  in  Lourie  Imp.  Co.  v.  Lenhart    (130 

Fed.  122) : 

"A  device  which  is  constructed  on  the  same 
principle,  which  has  the  same  mode  of  operation, 
and  which  accomplishes  the  same  result  as  an- 
other by  the  same  means  or  by  equivalent  means, 
is  the  same  device,  and  a  claim  in  a  patent  of  one 
such  device  claims  and  secures  the  other."  Citing 
Machine  Co.  v.  Murphy,  97  U.  S.  120,  125. 

On  page  6  of  appellees'  brief  the  statement  is  made 
that  the  cut  of  defendants'  machine  illustrates  "a. 
series  of  aligned  non-rotary  grading  units."  The 
statement  is  inaccurate  and  misleading.  As  has  al- 
ready been   seen   the   rollers   of   defendants'   machines 
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form,  in  conjunction  with  the  beh,  the  grading-open- 
ings,  and  the  belt  is  supported  in  the  same  manner  as 
in  the  Strain  invention.  How  defendants'  justify  the 
statement  that  the  defendants'  machine  is  made  up  of 
a  series  of  ahgned  non-rotary  grading  units  is  not 
apparent,  and  such  is  not  the  fact. 

Appellees'  seek  to  make  a  point  against  the  patent 
in  suit  in  a  contention  that  the  same  is  not  in  terms 
limited  to  a  machine  for  grading  any  given  class  of 
fruit.  This  is  true.  It  is  the  best  adapted  machine 
for  sizing  oranges.  It  is  because  of  the  control  of 
the  operator  over  each  grading-opening,  independent 
of  any  other  grading-opening,  that  the  Strain  inven- 
tion is  so  readily  and  peculiarly  adjustable  from  a  con- 
dition for  use  in  grading  oranges,  to  grading  other 
fruits  and  nuts.  It  is  the  first  machine  that  could  be 
so  generally  used,  and  that  adaptability  is  due  to  Mr. 
Strain's  broad  conception  of  placing  the  grading- 
openings  each  independently  within  control  of  the  user 
and  not  dependent  upon  the  whim  of  the  manufacturer 
and  in  fixed  relation  to  each  other. 

Appellant  does  not  seek  to  have  the  court  enlarge 
either  claim  i  or  claim  lo  or  to  remove  any  limitation 
of  either  of  these  claims,  as  appellees  urge.  Defend- 
ants' machines  answer  perfectly  to  every  limitation  of 
each  of  these  claims,  and  the  only  difference  between 
the  appellees  and  the  appellant  as  to  the  construction 
to  be  given  to  the  claims  is  that  appellees  contend  the 
claims  must  be  restricted  to  the  exact  elements  speci- 
fied in  the  claims  and  in  the  exact  form  shown  and 
described  in  the  patent  in  suit,  while  appellant  insists 
that  a  reasonable  application  of  the  doctrine  of  equiv- 
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alents  be  applied  to  these  claims  to  protect  Robert 
Strain's  invention  according  to  its  importance  in  the 
art  and  according  to  the  real  merit  and  scope  of  the 
invention.  Every  element  of  both  of  the  claims  are 
found  in  defendants'  device,  and  the  only  distinction 
between  the  machine  of  the  patent  in  suit  and  defend- 
ants' machines  is  the  spacing  apart  of  the  individual 
and  independently  adjustable  rollers  by  means  of  the 
overlapping  guide-arms.  This  change  or  addition  has 
not  changed  the  function  of  the  rollers  in  any  manner 
whatever,  and  the  overlapping  guide-arms  serve  solely 
to  perform  an  additional  function, — the  longitudinal 
adjustment  of  the  rollers  lengthwise. 

A  mechanical  equivalent,  in  the  patent  law  sense, 
is  a  device  which  is  substituted  in  one  mechanism  for 
some  other  device,  and  to  be  an  equivalent  the  substi- 
tuted device  must  perform  the  function  of  the  device 
for  which  it  is  substituted,  and  in  substantially  the 
same  manner.  It  is  immaterial  if  such  substitute  also 
performs  an  additional  function. 

Walker  on  Pats.,  Section  352; 

Norton  v.  California  Can  Co.,  45  Fed.  638; 

Masseth  v.  Palm,  51  Fed.  825; 

Foss  V.  Herbert,  2  Fisher  Pat.  Cas.  31 ; 

Sarven  v.  Hall,  9  Blatchf.  524; 

Cantrell  v.  Wallick,  117  U.  S.  689. 

The  operative  portion  of  that  side  of  the  fruit  run- 
way, opposite  the  traveling  or  "propelling"  belt,  as 
appellees  seem  to  desire  to  term  it,  is  in  defendants' 
machine  made  up  of  the  same  elements  as  in  the  Strain 
patent, — ^plus  an  additional  element  which  has  an  ad- 
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ditional  function  brought  into  use  when  the  machine 
is  not  in  operation,  but  when  in  operation  the  functions 
are  the  same  and  the  interposition  of  this  element,  the 
guide-arms,  still  enables  defendants'  to  make  up  the 
operative  part  of  the  fruit  run-way  of  grading-open- 
ings  consecutively  increasing  along  the  longitudinal 
extension  of  the  belt  in  the  same  manner  as  proposed 
by  Mr.  Strain  for  the  first  time  in  the  art,  and  to 
form  such  grading-openings  in  the  manner  proposed 
by  Mr.  Strain, — i.  e.,  by  the  belt  on  one  side  and  the 
individual  and  independently  adjustable  roller  on  the 
other.  Furthermore  defendants  mount  each  of  these 
individual  rollers  in  individual  brackets,  the  form  only 
slightly  differing  from  that  of  the  drawings  of  the 
patent  in  suit, — and  these  brackets,  the  adjusting 
screws  thereof,  etc.,  lying  in  the  same  plane  with  re- 
spect to  the  belt  and  its  grooved  support,  guide  or 
table  as  do  the  similar  elements  in  the  patent  in  suit. 
In  fact  every  analysis  given  of  the  various  elements 
of  claims  i  and  lO  brings  the  conclusion  that  the 
only  difference  is  in  Mr.  Parker's  added  adjustment. 
He  has  taken  the  whole  of  the  Strain  invention  and 
seeks  to  escape  the  charge  of  appropriation  solely  by 
adding  an  additional  advantage  (  ?). 

On  page  17  of  appellees'  brief  there  are  printed  two 
revised  claims,  in  an  attempt  to  demonstrate  that  ap- 
pellant is  seeking  to  have  the  court  read  out  of  or 
omit  from  the  claims  some  kind  of  a  limitation  sup- 
posed to  exist  therein,  which  does  not  correspond  with 
the  interrelation  of  parts  in  the  defendants'  machines. 
Unfortunately  for  appellees  each  of  such  proposed 
claims  have  only  omitted  such  parts  of  claims   i   and 
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lo  of  the  patent  in  suit  as  are  clearly  embodied  in  de- 
fendants' machines,  and  the  futility  of  appellees'  prop- 
osition is  apparent  from  a  comparison  thereof. 

The  futility  of  appellees'  attempt  to  show  that  the 
claims  in  suit  were  limited  (to  matters  not  found  in 
defendants'  machines),  during  the  prosecution  of  the 
application  for  patent  in  the  Patent  Office,  is  demon- 
strated on  pages  i8  and  19  of  appellees'  brief.  Orig- 
inal claim  I  of  the  application,  according  to  appellees, 
differed  from  claim  i  of  the  re-issue  patent  in  suit 
"only  b)^  incorporating  into  the  claim  the  limiting  ex- 
pression 'independent'  as  applied  to  the  adjustable  roll- 
ers; and  the  expression,  'plane  which  passes  vertically 
and  longitudinally  through  the  center  of,'  as  applied  to 
the  location  of  the  guide,  and  the  further  limitations 
that  the  guide  shall  be  non-movable  and  grooved,  and 
that  the  rollers  and  guide  shall  form  the  fruit  run- 
way of  the  grader." 

If  this  be  an  accurate  statement  of  the  alleged  lim- 
iting of  claim  i,  it  is  found  that  the  defendants'  ma- 
chines answer  fully  to  each  of  these  limitations. 

1.  Defendants'  machines  each  contain  a  plurality 
of  independent  transversely  adjustable  rotating  roll- 
ers, thus  conforming  to  what  appellees  insist  was  the 
first  limitation  thus  incorporated  in  the  claim. 

2.  In  defendants'  machines  a  plane  which  passes 
vertically  and  longitudinally  through  the  center  of  the 
rollers  is  parallel  with  the  grooved  guide  or  table  sup- 
port for  the  belt,  thus  conforming  to  the  other  limita- 
tions thus  incorporated,  as  appellees'  contend,  in  the 
claim. 
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It  is  clear  that  the  rollers  and  the  belt  or  grooved 
guide  for  the  belt  form  the  run-way  in  both  defend- 
ants' and  appellant's  machines.  The  lower  court  so 
found. 

One  of  the  most  remarkable  statements  that  appel- 
lant's counsel  has  read  in  a  brief  for  a  long  time  is 
that  contained  on  page  21  of  appellees'  brief,  i.  e.: 

"It  will  be  noted  that  claim  10  calls  for  the  same 
elements  as  rejected  claim  2,  with  the  exception  that 
the  rollers  shall  constitute  one  member  of  the  fruit 
run-way  and  are  limited  to  the  extent  that  said  rollers 
shall  be  arranged  'end  to  end,'  "  etc. 

Original  claim  2  of  the  Strain  application  called  for 
but  one  element,  to-wit:  a  plurality  of  transversely 
adjustable  rotating  rollers.  No  other  element  is  men- 
tioned in  said  original  claim  2.  It  was  not  directed 
to  any  such  combination  as  is  expressed  in  the  tenth 
claim  of  the  re-issue  patent.  Furthermore  the  tenth 
claim  was  allowed  without  any  such  action  by  the 
Patent  Office.  See  appellant's  opening  brief,  pages 
51-54.  This  claim  most  certainly  cannot  have  less 
scope  than  it  would  have  in  the  Rayburn  patent.  Noth- 
ing in  the  Strain  application  can  limit.  Its  scope 
was  determined,  according  to  appellees'  contention  in 
the  Rayburn  application  proceedings.  All  these  con- 
tentions by  appellees  may  be  substantially  disregarded, 
however,  as  every  one  of  the  alleged  limitations  de- 
fendants' machine  respond  to  and  embody. 

In  appellees'  brief,  page  54,  an  attempt  is  made  to 
throw  mud  at  the  fact  that  machines  embodying  Rob- 
ert Strain's  invention  have  totally  displaced  all  the 
Ish    or    California   graders.      The    fact    remains    that 
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although  the  Ish  patent  expired  five  years  ago,  not  a 
single  new  Ish  or  California  grader  has  been  manu- 
factured or  placed  in  use  by  anyone.  The  facts  are 
that  the  Strain  invention  was  of  such  merit  as  to 
compel  the  users  of  California  graders  to  displace 
them  with  the  Robert  Strain  type  of  machine.  This 
is  proven  not  only  by  the  testimony  of  Mr.  Stebler  and 
Mr.  Whiffin,  on  behalf  of  appellant,  but  by  every  one 
of  appellees'  witnesses. 

The  fact  remains  that  the  inventive  idea  expressed 
in   the   patent   in   suit,   and   in   the   combinations   em- 
braced by  claims  i  and  lo,  are  the  formation  of  the 
grading-openings  between  the  supported  belt  and  the 
rollers,  mounting  each  roller  independently  of  the  other 
rollers  and  thus  giving  the  user  the  absolutely  perfect 
control  of  the  grading-opening  without  affecting  any 
of  the  other   grading-openings.     Appellant  firmly  be- 
lieves that  this   court  will  give  to  the  patent  in  suit 
such  a  construction  as  will  reserve  to  the  owner  of  the 
patent  in  suit  the  substantial  monopoly  intended  by  the 
patent  law  of  this  inventive  idea.     This  is  particularly 
and  peculiarly  a  case  where  such  a  construction  can 
be   given   to   the   claims    in   suit   without   eliminating 
from    them    any    limitation   expressed    in    the   claims. 
Such  action  by  this  court  would  only  give  appellant  a 
monopoly  of  what  Mr.  Strain  added  to  the  art.     It  is 
submitted  as  the  proper  construction  of  the  patent  in 
suit. 
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As  said  by  the  Supreme  Court  in  Keystone  Mfg.  Co. 
V.  Adams  (151  U.  S.  139): 

''But  when  in  a  class  of  machines  so  widely 
used  as  those  in  question,  it  is  made  to  appear 
that  at  last,  after  repeated  and  futile  attempts,  a 
machine  has  been  contrived  which  accomplishes 
the  result  desired,  and  when  the  Patent  Office 
has  granted  a  patent  to  the  successful  inventor, 
the  court  should  not  be  ready  to  adopt  a  narrow 
or  astute  construction,  fatal  to  the  grant." 

In  appellees'  brief  many  references  are  found  to 
"pioneer"  or  ''primary"  inventions  as  distinguished 
from  inventions  which,  although  of  broad  character, 
are  not  strictly  the  very  first  invention  in  a  given  art 
or  line,  and  appellees  seem  to  insist  that  no  liberality 
of  construction  whatever  is  to  be  indulged  in  by  the 
court  in  the  interpretation  of  the  scope  of  the  claims 
for  any  other  invention  than  such  a  truly  "pioneer" 
or  "primary"  invention. 

This  is  not  the  true  rule  of  law.  It  is  not  necessary 
for  this  court  to  held  that  Robert  Strain's  invention 
was  a  "pioneer"  or  "primary"  one.  The  true  rule  of 
law  is  that  the  scope  and  breadth  of  range  of  equiv- 
alents depends  upon  and  varies  with  the  degree  of  in- 
vention or  the  importance  of  the  invention,  and  that 
an  invention  may  be  of  broad  character  without  being 
a  truly  "pioneer"  or  "primary"  invention.  This  rule 
has  been  recognized  by  this  court  in  Los  Alamitos 
Sugar  Co.  v.  Carroll  (173  Fed.  280),  and  in  Parker 
V.  Stehler  (177  Fed.  210).  It  is  well  settled  that  a 
patent  can  be  very  broad  in  scope  and  broad  enough 
to  carry  very  broad  differences  of  details  in  mechan- 
ism without  requiring  that  it  shall  occupy  the  position, 
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held  by  so  few  patents  or  inventions,  of  being  of  a 
strictly  "primary"  or  "pioneer"  character. 

2  Rob.  on  Pats.,  section  526,  page  141 ; 
Renwick  v.  Pond,  10  Blatch.  39,  Fed.  Cas.  No. 

I 1702; 
Brush  Elec.  Co.  v.  Ft.  Wayne  Elec.  L.  Co.,  40 

Fed.  833; 
Bru^h  Elec.  Co.  v.  Western  Elec.  L.  &  P.  Co., 

43  Fed.  537; 
Brush  Elec.  Co.  v.  Electric  Imp.  Co.,  52  Fed. 

975; 
Walker  on  Pats.    (4th   Ed.),   pages   308,   309, 

312. 

Even  though  the  invention  of  a  complainants'  pat- 
ent is  not  of  a  pioneer  or  primary  character,  and  not- 
v^ithstanding  a  defendant's  means  and  mode  of  opera- 
tion are  different  and  even  patented,  yet  there  may  be 
infringement. 

Mason  v.  Graham,  23  Wall.  261 ; 
Ives  V.  Hamilton,  92  U.  S.  426; 
Machine  Co.  v.  Murphy,  97  U.  S.  120; 
Elizabeth  v.  American  Nicholson  Pav.  Co.,  97 

U.  S.  137; 
Clough  V.  Gilbert  &  B.  Mfg.  Co.,   106  U.   S. 

166; 
Western  Elec.  Co.  v.  La  Rue,  139  U.  S.  601 ; 
Hoyt  V.  Home,  145  U.  S.  302. 

In  the  case  of  Continental  Paper  Bag  Co.  v.  East- 
ern Paper  Bag  Co.  (210  U.  S.  405),  the  defendant 
and   appellant   contended   that   the   patent   in   suit   not 
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being  a  "pioneer"  or  "primary"  patent,  was  not  in- 

fring-ed,  claiming: 

"Identity  of  means  and  of  operation  are  necessary 
to  constitute  infringement  of  a  secondary  patent." 

This  the  Supreme  Court  refused  to  uphold,  finding 
the  patent  infringed,  and  saying: 

"The  two  questions,  therefore,  which  remain 
for  decision,  are  the  jurisdiction  of  the  court  and 
the  question  of  infringement.  We  will  consider 
the  latter  question  first. 

"It  does  not  depend,  counsel  for  the  Continental 
Company  says,  'upon  any  issue  of  fact,  but  does 
depend,  as  questions  of  infringement'  sometimes 
do,  upon  a  'point  of  law.'  This  point  of  law,  it  is 
further  said,  has  been  formulated  in  a  decision  of 
this  court  as  follows:  'Where  the  patent  does  not 
embody  a  primary  invention,  but  only  an  improve- 
ment  on  the  prior  art,  and  defendant's  machines 
can  be  differentiated,  the  charge  of  infringement 
is  not  sustained.'  Counsel  for  respondent  do  not 
contend  that  the  Liddell  invention  is  primary 
within  the  definition  given  of  that  term  by  peti- 
tioner. Their  concession  is  that  it  is  'not  basic, 
in  the  sense  of  covering  the  first  machine  ever  pro- 
duced to  make  self-opening  square  bags  by  ma- 
chinery.' They  don  ot  contend,  however,  that  it  is 
one  of  high  rank,  and  if  it  be  given  a  'fair  con- 
struction and  scope,  no  matter  whether  we  call  it 
basic,  primary,  or  broad,  or  even  merely  entitled 
to  be  construed,  as  covering  obvious  mechanical 
equivalents,  the  question  of  infringement  of  the 
claims  in  suit  by  petitioner's  machine  becomes 
mechanically,  and  from  a  patent  law  standpoint,  a 
simple  one,  in  spite  of  slight  differences  of  op- 
eration and  of  reversal  of  some  of  the  moving 
parts.'  The  lower  courts  did  not  designate  the 
invention  as  either  primary  or  secondary.  They 
did,  however,  as  we  shall  presently  see,  decide 
that  it  was  one  of  high  rank  and  entitled  to  a 
broad   range   of   equivalents.      It   becomes   neces- 
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sary,  therefore,  to  consider  the  point  of  law  upon 
which  petitioner  contends  the  question  of  infringe- 
ment depends." 

"The  citation  is  from  Cimiotti  Unhairing  Co.  v. 
American  Fur.  Ref.  Co.,  198  U.  S.  399,  49  L.  Ed. 
1 100,  25  Sup.  Ct.  Rep.  697,  and  Kokomo  Fence 
Mach.  Co.  V.  Kitselman,  189  U.  S.  8,  47  L.  Ed. 
689,  23  Sup.  Ct.  Rep.  521,  was  adduced  to  sus- 
tain the  proposition.  But  the  whole  opinion  must 
be  considered,  and  it  will  be  seen  from  the  lan- 
guage which  we  shall  presently  quote  that  it  was 
not  intended  to  say  that  the  doctrine  of  equivalents 
applied  only  to  primary  patents. 

"We  do  not  think  it  is  necessary  to  follow 
counsel  for  petitioner  in  his  review  of  other  cases 
which,  he  urges,  sustain  his  contention.  The 
right  view  is  expressed  in  Miller  v.  Eagle  Mfg. 
Co.,  151  U.  S.  186,  207,  38  L.  Ed.  121,  130,  14 
Sup.  Ct.  Rep.  310,  as  follows:  'The  range  of 
equivalents  depends  upon  the  extent  and  nature  of 
the  invention.  If  the  invention  is  broad  or  pri- 
mary in  its  character,  the  range  of  equivalents 
will  be  correspondingly  broad,  under  the  liberal 
construction  which  the  courts  give  to  such  inven- 
tions.' And  this  was  what  was  decided  in  Ko- 
komo Fence  Mach.  Co.  v.  Kitselman,  Cimiotti 
Unhairing  Co.  v.  American  Fur.  Ref.  Co.,  and 
Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204 
U.  S.  609,  51  L.  Ed.  645,  27  Sup.  Ct.  Rep.  307. 
It  is  from  the  second  of  those  cases,  as  we  have 
seen,  that  the  citation  is  made  which  petitioner 
contends  the  point  of  law  upon  which  infringe- 
ment depends  is  formulated;  but  it  was  said  in 
that  case:  Tt  is  well  settled  that  a  greater  degree 
of  liberality  and  a  wider  range  of  equivalents  are 
permitted  where  the  patent  is  of  a  pioneer  char- 
acter than  when  the  invention  is  simply  an  im- 
provement, maybe  the  last  and  successful  step, 
in  the  art  theretofore  partially  developed  by  other 
inventors  in  the  same  field.' 

"It  is  manifest,  therefore,  that  it  was  not  meant 
to  decide  that  only  pioneer  patents  are  entitled  to 
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invoke  the  doctrine  of  equivalents,  but  that  it  was 
decided  that  the  range  of  equivalents  depends  upon 
and  varies  with  the  degree  of  invention.  See  Ives 
V.  Hamilton,  92  U.  S.  426,  23  L.  Ed.  494;  Hoyt  v. 
Home,  145  U.  S.  302,  36  L.  Ed.  713,  12  Sup.  Ct. 
Rep.  922;  Deering  v.  Winona  Harvester  Wks., 
155  U.  S.  286,  39  L.  Ed.  153,  15  Sup.  Ct.  Rep. 
118;  Walker,  Patents,  Sec.  362;  Robinson,  Pat- 
ents, Sec.  258." 

In  Clough  V.  Gilbert  &  Barker  Manufacturing  Co., 

106  U.  S.  166,  Mr.  Justice  Blatchford  says: 

"The  combination  of  the  first  claim  of  the 
Clough  patent  being  new,  and,  consequently,  there 
never  having  been  any  valve  arrangement  applied 
to  regulate  the  flow  of  gas  in  such  a  combination, 
the  premises  on  which  the  decision  of  the  court 
below  proceeded  fail.  Clough  is  entitled  to  the 
benefit  of  the  doctrine  of  equivalents  as  applied  to 
the  combination  of  the  burner,  surrounding-tube, 
and  regulating-tube,  covered  by  the  second  claim 
of  his  patent.  The  regulation  in  the  defendants' 
burners  was  by  a  tubular  valve  on  the  outside 
of  the  perforation  instead  of  on  the  inside,  and 
performing  its  work  by  being  screwed  up  or  down, 
as  in  Clough's.  Although  in  the  Clough  structure 
the  burner  and  surrounding-tube  revolve  together 
in  adjusting  their  position  in  reference  to  that  of 
the  tubular  valve,  so  as  to  let  in  or  turn  off  the 
supply  of  gas  through  the  perforations,  and  al- 
though in  the  Clough  structure  the  flame  revolves 
by  the  revolution  of  the  burner,  and  although  in 
the  defendant's  burners  the  revolution  of  the  sur- 
rounding-tube regulated  the  supply  of  gas  through 
such  perforation,  and  neither  the  burner  nor  the 
flame  revolved,  the  defendants'  valve  arrange- 
ment must  be  held  to  have  been  an  equivalent  for 
that  of  Clough  to  the  full  extent  to  which  that  of 
Clough  goes,  involving,  perhaps,  patentable  im- 
provements, but  still  tributary  or  subject  to  the 
patent  of  Clough.     It  is  true  that  that  patent  de- 
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scribes  the  tubular  valve  as  being  inside  of  the 
burner-tube.  But  Clough  was  the  first  person  who 
applied  a  valve  regulation  of  any  kind  to  the  com- 
bination to  which  he  applied  it,  and  the  first  per- 
son who  made  such  combination,  and  he  is  en- 
titled, under  decisions  heretofore  made  by  this 
court,  to  hold  as  infringements  all  valve  regula- 
tions, applied  to  such  a  combination,  which  per- 
form the  same  office  in  substantially  the  same  way 
as,  and  were  known  equivalents  for,  his  form  of 
valve  regulation.  The  record  shows  that  prior  to 
the  existence  of  the  appellants'  burner  it  was  com- 
mon in  gas  burners  to  check  the  flow  of  gas  out 
of  the  burner  by  applying  an  obstruction  operated 
by  a  screw  indifferently  outside  or  inside  of  the 
burner.  It  follows,  from  these  considerations, 
that  the  defendants  infringed  the  second  claim  of 
the  Clough  patent." 

The  Court  of  Appeals  for  the  Eighth  Circuit,  in 
Lewis  Blind  Switch  Co.  v.  Premium  Mfg.  Co.  (163 
Fed.  950),  says: 

"A  patent  for  an  invention  which  is  neither 
primary  nor  a  slight  improvement  on  the  prior 
art,  but  possesses  substantial  patentable  novelty, 
covers  a  reasonable  range  of  equivalents." 

"In  interpreting  the  claims  of  a  patent,  proper 
regard  should  be  had  to  the  natural  import  of  the 
terms  in  question,  the  context  and  the  specifica- 
tion." 

*The  question  of  infringement  turns  upon  the 
character  of  Lewis'  invention.  We  regard  it  as 
neither  primary  nor  a  slight  improvement  on  the 
prior  art,  but  as  possessing  enough  of  patentable 
novelty  to  command  a  reasonable  range  of  equiv- 
alents. The  defendants'  machine  embodies  every 
element  or  its  equivalent,  of  the  claims  which  we 
sustain,  and  accomplishes  substantially  the  same 
result  in  substantially  the  same  way." 
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In  Brown  Bag-Filling  Mach.  Co.  v.  Drohen  (140 
Fed.  97,  100)  it  is  said: 

''The  Cummings  patent  in  suit,  in  my  opinion, 
is  for  a  new  machine  or  combination  which  pro- 
duces a  new  and  useful  result,  entitling  the  pat- 
entee to  invoke  the  doctrine  of  equivalents.  The 
claims  secured  by  the  patentee  are  such  that  in 
the  determination  of  the  question  of  infringement 
by  defendants'  apparatus  the  forms  and  dissim- 
ilarities of  construction  are  not  controlling.  As 
was  stated  in  Kinloch  Tel.  Co.  v.  Western  Elec- 
tric Co.,  113  Fed.  652,  5  C.  C.  A.  362: 

*'  'The  similarities  and  differences  of  machines 
and  combinations  are  to  be  determined  by  the 
offices  or  functions  which  they  perform,  by  the 
principles  on  which  they  are  constructed,  and  by 
the  modes  which  are  used  in  their  operation.  A 
device  which  is  constructed  on  the  same  principle, 
which  has  the  same  mode  of  operation,  and  which 
accomplished  the  same  result  as  another  by  the 
same  or  by  equivalent  mechanical  means,  is  the 
same  device,  and  a  claim  in  a  patent  of  one  such 
device  claims  and  secures  the  other.'  Citing  Ma- 
chine Co,  v.  Murphy,  97  U.  S.  120,  125,  24  L. 
Ed.  935." 

The  Supreme  Court  of  the  United  States  has  repeat- 
edly held  that  a  charge  of  infringement  may  be  made 
out  though  the  letter  of  the  claims  is  avoided. 

Machine  Co.  v.  Murphy,  97  U.  S.  120; 

Ives  V.  Hamilton,  92  U.  S.  426-431 ; 

Morey  v.  Lockwood,  8  Wall.  230; 

Elizabeth  v.  Pavement  Co.,  97  U.  S.  126-137; 

Sessions  v.  Romadaka,  145  U.  S.  29; 

Hoyt  V.  Home,  145  U.  S.  302. 
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A  patent  is  to  be  construed  to  cover  the  novelty  of 

the  invention  disclosed  thereby,  as  said  by  the  Circuit 

Court  of  Appeals  for  the  Sixth  Circuit,  in  Vrooman 

V.  Penhollow  (179  Fed.  297-9): 

''According  to  the  advance  it  has  made  in  nov- 
elty and  utility  beyond  the  former  art." 

It  does  not  require  a  broad  and  generic  construc- 
tion upon  the  claims  of  the  patent  in  suit  to  hold  de- 
fendants' machines  as  infringements.  On  the  contrary 
such  machines  can  escape  the  charge  of  infringement 
only  upon  the  most  narrow  and  strict  interpretation 
of  such  claims  and  the  limitation  thereof  to  the  precise 
constructions  shown  and  described.  If  the  doctrine  of 
equivalency  is  applied  even  with  slight  liberality  the 
combinations  of  these  respective  claims  are  readily 
found  in  defendants'  machines. 

For  these  reasons  appellant  prays  that  the  decree 
be  reversed  and  appellees  enjoined  from  further  ap- 
propriating the  inventive  idea  of  Robert  Strain  as 
thus  expressed  in  the  patent  in  suit. 

Fri^derick  S.  Lyon, 

Solicitor  for  Appellant. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 
THE  PACIFIC  TELEPHONE  AND  TELEGRAPH 
COMPANY,  a  Coi^oration, 

Defendant. 

Names  and  Addresses  of  Counsel. 
E.  S.  PILLSBURY,  Esq.,  Attorney  for  Defendant 
and  Plaintiff  in  Error, 

San  Francisco,  California. 

H.  D.  PILLSBURY,  Esq.,  Attorney  for  Defendant 
and  Plaintiff  in  Error, 

San  Francisco,  California. 

E.  C.  HUGHES,  Esq.,  Attorney  for  Defendant  and 
Plaintiff  in  Error, 

661  Colman  Building,  Seattle,  Washington. 

MAURICE  McMICKEN,  Esq.,  Attorney  for  De- 
fendant and  Plaintiff  in  Error. 

661  Colman  Building,  Seattle,  Washington. 

WM.  T.  DOVELL,  Esq.,  Attorney  for  Defendant 
and  Plaintiff  in  Error, 

661  Colman  Building,  Seattle,  Washington. 

H.  J.  RAMSEY,  Esq.,  Attorney  for  Defendant  and 
Plaintiff  in  Error, 

661  Colman  Building,  Seattle,  Washington. 
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0.  A.  EEYNOLDS,  Esq.,  Attorney  for  Plaintiff  and 
Defendant  in  Error, 

530  Pioneer  Building,  Seattle,  Washington. 

HARRY  BALLINGER,  Esq.,  Attorney  for  Plaintiff 
and  Defendant  in  Error, 

530  Pioneer  Building,  Seattle,  Washington. 
CHARLES  T.  HUTSON,  Esq.,  Attorney  for  Plain- 
tiff and  Defendant  in  Error, 

530  Pioneer  Building,  Seattle,  Washington. 

[1*] 


In  the  Superior  Court  of  the  State  of  Washington,  in 
and  for  the  County  of  King. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 

THE   PACIFIC    TELEPHONE   &   TELEGRAPH 
COMPANY,  a  Corporation, 

Defendant. 

Complaint. 

Plaintiff  complaining  of  defendant  alleges: 

I. 

That  at  all  times  herein  mentioned  defendant  was 
and  it  still  is  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California,  and  doing  business  and  having  an 
office  for  the  transaction  of  business,  and  agents 
upon  whom  service  of  Summons  may  lawfully  be 
made,  in  Seattle,  King  County,  Washington. 

*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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II. 

That  plaintiff,  Frank  Starr,  on,  to  wit,  September 
15,  1911,  and  for  a  long  time  prior  thereto,  was  in 
the  employ  of  defendant  in  said  city  of  Seattle,  as 
an  installer,  and  was  engaged  in  stringing  wires  and 
cables  of  the  defendant  company  under  the  direc- 
tion of  a  foreman  employed  by  defendant,  and  in  his 
said  work  plaintiff  and  his  fellow-workmen  had  oc- 
casion, from  time  to  time,  to  use  ladders,  and  that 
defendant  undertook  to  furnish  to  plaintiff  and  his 
fellow-workmen  such  ladders  and  other  instrumen- 
talities as  were  needed  by  them  in  their  said  work. 

in. 

That  on  September  15,  1911,  the  gang,  of  which 
plaintiff  was  a  member,  under  the  direction  of  said 
foreman,  was  engaged  in  putting  up  a  cable  on  the 
wall  of  a  building  abutting  on  Post  Street,  in  the 
city  of  Seattle,  between  Pike  and  Union  Streets,  in 
said  cit}^;  that  certain  ladders  had  been  furnished 
for  said  gang  of  men  by  the  defendant  for  their  use 
and  plaintiff  had  nothing  to  do  with  the  furnishing 
of  said  ladders;  that  said  cable  was  being  fas- 
tened to  said  wall  [2]  at  a  height  of  approxi- 
mately 25  or  30  feet  above  the  surface  of  said  Post 
Street,  and  said  ladders  being  separately  too  short 
to  reach  to  said  point,  the  same,  by  the  direction  of 
said  foreman,  were  spliced  together  and  plaintiff,  in 
the  discharge  of  the  duties  of  his  employment,  went 
upon  said  ladders  to  fasten  said  cable;  that  because 
of  the  shortness  of  said  ladders  it  was  necessary  for 
plaintiff  to  take  his  position  and  he  did  take  his 
position  upon  the  top  rung  of  the  uppermost  of  said 
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ladders;  that  the  topmost  of  said  ladders  was  de- 
fective in  this,  that  the  top  rung  thereof  was  cross- 
grained  so  that  the  same  was  weak  and  unfit  for 
use,  the  same  being  too  weak  to  hold  the  weight  of  a 
man  standing  upon  it;  that  defendant  and  said  fore- 
man,  by   a   reasonable   inspection   of  said  ladder, 
could  have  ascertained  the  condition  of  said  rung, 
and  it  would  have  been  apparent  upon  said  inspec- 
tion that  the  same  was  dangerous  and  unfit  for  use 
and  would  be  likely  to  break  if  anyone  took  up  a 
position  on  said  rung,  but  neither  said  foreman  nor 
other  agent  of  defendant  made  such  inspection;  and 
that  plaintiff  did  not  know  said  rung  was  defective, 
weak  or  insufficient  and  was  not  warned  thereof, 
and  supposed  that  the  rung  was  sufficient  for  his 
use  in  the  performance  of  his  work.     That  when 
plaintiff  in  the  performance  of  his  duties  as  afore- 
said went  upon  said  ladder  and  stood  upon  said 
rung,  as  his  duties  required  him  to  do,  the  same 
broke,  and   plaintiff  therefrom  fell   a   distance   of 
about  20  feet  to  the  surface  of  said  Post  -Street 
which  was  paved,  and  thereby  received  the  injuries 
hereinafter  set  forth;  that  said  accident  was  wholly 
due  to  the  negligence  of  defendant  in  furnishing  to 
plaintiff  for  use  in  the  performance  of  his  duties, 
said  unsafe  ladder  and  in  failing  to  inspect  the  same, 
and  in  failing  to  warn  him  of  his  danger  in  using  the 
same,  and  was  not  due  to  any  carelessness  or  negli- 
gence on  the  part  of  plaintiff. 

IV. 
That  by  being  so  thrown  to  the  surface  of  said 
Post  Street,  plaintiff  received  the  following  injuries. 


'i;6'.  Frank  Starr.  5 

namely:  He  sustained  a  fracture  of  the  base  of  his 
skull  and  a  fracture  of  the  bone  of  his  right  heel ;  he 
suffered  concussion  of  the  brain  and  therefrom  was 
unconscious  [3]  for  a  period  of  several  hours  and 
thereafter  was  only  semi-conscious  for  several  days; 
from  said  injuries  to  his  head  he  has  been  rendered 
almost  totally  deaf  in  his  left  ear;  his  nervous  sys- 
tem received  a  great  and  severe  shock,  and  all  and 
singular  the  said  injuries  are  permanent;  that  from 
his  said  injuries  he  has  suffered  great  pain  and  has 
been  confined  to  a  hospital  up  to  this  time;  that  at 
the  time  of  the  said  accident  plaintiff  was  a  healthy 
man,  of  the  age  of  24  years;  that  he  was  constantly 
employed  at  wages  of  approximately  $100  per 
month;  that  by  reason  of  said  injuries  he  has  been 
unable  to  work  to  this  day,  to  his  loss  in  wages  in 
the  sum  of  $50,  and  he  will  be  unable  to  work  for  a 
long  time  in  the  future;  that  he  has  necessarily  in- 
curred expenses  for  hospital  services  on  account  of 
said  injuries  in  the  sum  of  $22.50,  and  for  medical 
services  and  attention  in  the  treatment  of  said  in- 
juries in  the  sum  of  $25.00,  and  he  will  be  compelled 
to  incur  further  expense  for  hospital  and  doctor's 
services  in  the  future;  that  in  addition  to  said  special 
items  of  damage  plaintiff  has  been  damaged  by  rea- 
son of  said  injuries  in  the  sum  of  $20,000. 

WHEREFORE  plaintiff  prays  judgment  against 
defendant  in  the  sum  of  $20,097.00,  together  with 
the  costs  and  disbursements  of  this  action. 

REYNOLDS,  BALLINGER  &  HUTSON, 
Attorneys  for  Plaintiff.     [4] 
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State  of  Washington, 
County  of  King, — ss. 

Prank  Starr,  being  first  duly  sworn,  on  oath  says: 
That  he  is  the  plaintiff  in  the  above-entitled  action; 
that  he  has  read  the  foregoing  complaint,  knows  the 
contents  thereof  and  believes  the  same  to  be  true. 

FRANK  STARR. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  September,  1911. 

H.  BALLTNOER, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

Copy  of  within  Petition  for  Removal  received  and 
due  service  of  same  acknowledged  this  10th  day  of 
October,  1911. 

REYNOLDS,  BALLINGER  &  HUTSON, 

Attorneys  for  Plaintiff. 
Filed  Oct.  10,  1911.     D.  K.  Sickels,  Clerk. 

Filed  U.  S.  Circuit  Court,  Western  District  of 
Washington.  Nov.  7,  1911.  James  C.  Drake,  Clerk. 
B.  0.  Wright,  Deputy.     [5] 

In  the  Superior  Court  of  the  State  of  Washington  in 
and  for  King  County. 

No.  83,409. 

FRANK  STARR, 

Plaintiff, 

vs. 

THE   PACIFIC    TELEPHONE   &   TELEGRAPH 
COMPANY,  a  Corporation, 

Defendant. 
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Order  of  Removal. 

This  cause  coming  on  duly  and  regularly  for  hear- 
ing on  the  regular  call  of  the  motion  calendar,  pur- 
suant to  due  notice  to  said  plaintiff  herein,  upon  the 
application  of  said  defendant,  The  Pacific  Telephone 
and  Telegraph  Company,  for  an  order  transferring 
this  cause  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Washington,  Northern 
Division;  and  it  appearing  to  the  Court  that  on  the 
10th  day  of  October,  1911,  the  said  defendant  duly 
filed  and  presented  to  this  Court  its  petition  for  such 
removal,  in  due  form  of  law,  and  also  its  bond  there- 
for, duly  conditioned,  with  good  and  sufficient 
surety,  as  provided  by  law,  which  bond  was  on  said 
10th  day  of  October,  1911,  by  this  Court  duly  ap- 
proved, and  it  appearing  to  the  Court  that  this  a 
proper  cause  for  removal  to  said  Circuit  Court; 

Now,  therefore,  it  is  hereby  ordered  and  adjudged 
that  this  cause  be  and  hereby  is  removed  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  and  the 
Clerk  of  this  Court  is  hereby  directed  to  make  up 
and  transmit  to  the  said  United  States  Circuit  Court 
a  true  copy  of  the  record  herein. 

Dated:  October  14,  1911. 

MITCHELL  GILLIAM, 

Judge. 

Filed  Oct.  14,  1911.    D.  K.  Sickels,  Clerk.     [6] 

Filed  U.  S.  Circuit  Court,  Western  District  of 
Washington,  Nov.  7,  1911.  James  C.  Drake,  Clerk. 
B.  0.  Wright,  Deputy.     [7] 
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In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2052. 
FRANK  STARR, 

Plaintiff, 
vs. 

THE  PACIFIC  TELEPHONE  AND  TELEGRAPH 
COMPANY,  a  Corporation, 

Defendant. 

Answer. 

Comes  now  tlie  defendant  and  for  answer  to  the 
complaint  of  plaintiff  heretofore  filed  herein  admits, 
alleges  and  denies  as  follows: 

I. 

For  answer  to  paragraph  II,  this  defendant  admits 
that  Frank  Starr  was  on  the  saigL  15th  day  of  Sep- 
tember, 1911,  and  for  a  long  time  prior  thereto,  in 
the  employ  of  said  defendant  in  said  city  of  Seattle, 
but  denies  each  and  everj^  other  allegation  in  said 
paragraph  II  contained. 

II. 

For  answer  to  paragraph  III,  this  defendant  de- 
nies each  and  every  allegation  therein  contained. 

III. 

For  answer  to  paragraph  IV,  this  defendant  de- 
nies each  and  every  allegation  therein  contained, 
and  especially  denies  that  said  plaintiff  has  been 
damaged  in  the  sum  of  Twenty  Thousand  Dollars 
($20,000.00),  or  any  other  sum,  or  at  all. 

And  for  another  and  first  affirmative  defense,  this 
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defendant  alleges: 

I. 
That  any  risk  or  peril  attending  the  work  in  which 
the  said  Frank  Stan*  was  engaged  at  the  time  of 
the  happening  of  [8]  the  accident  described  in 
the  complaint  was  open  and  apparent  and  well 
known  to  the  said  Frank  Starr  and  assumed  by  him. 
And  for  another  and  second  affirmative  defense 
this  defendant  alleges: 

I. 
That  the  injuries,  if  any,  received  by  the  said 
Frank  Starr  were  caused  and  contributed  to  by  his 
own  careless  and  negligent  acts,  and  by  the  careless 
and  negligent  acts  of  his  fellow-servants. 

Wherefore,  this  defendant  prays  that  it  may  go 
hence  with  its  costs. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 

Attorneys  for  Defendant. 

State  of  Washington, 
County  of  King, — ss. 

Willis  Brindley,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  cormnercial  man- 
ager of  The  Pacific  Telephone  and  Telegraph  Com- 
pany, the  defendant  herein ;  and  that  he  makes  this 
verification  on  its  behalf;  that  he  has  read  the  fore- 
going answer,  knows  the  contents  thereof  and  be- 
lieves the  same  to  be  true. 

WILLIS  BRINDLEY. 
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Subscribed  and  sworn  to  before  me  this  7th  day 

of  November,  A.  D.  1911. 

[Seal]  H.  A.  OWEN,  Jr., 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

Copy  of  within  answer  received  and  due  service 
of  same  acknowledged  this  7th  day  of  Nov.,  1911. 
REYNOLDS,  BALLINGER  &  HUTSON, 
Attorneys  for  Plaintiff.     [9] 

[Indorsed] :  Answer.  Filed  U.  S.  Circuit  Court, 
Western  District  of  Washington.  Nov.  7,  1911. 
James  C.  Drake,  Clerk.  B.  0.  Wright,  Deputy. 
[10] 


In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 

THE  PACIFIC  TELEPHONE  AND  TELEORAPH 
COMPANY,  a  Corporation, 

Defendant. 

Reply. 

Comes  now  plaintiff  and  by  way  of  Reply  to  the 
First  Affirmative  Defense  set  forth  in  the  Answer 
of  defendant  in  this  cause  served,  denies  each  and 
every,  all  and  singular,  the  allegations  and  aver- 
ments in  said  first  affirmative  defense  contained. 
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II. 

And  by  way  of  Reply  to  the  Second  Affirmative 
Defense  in  said  Answer  set  forth,  plaintiff  denies 
each  and  every,  all  and  singular,  the  allegations  and 
averments  in  said  Second  Affirmative  Defense  set 
forth. 

Wherefore  plaintiff  prays  judgment  according  to 
the  demand  of  his  complaint. 

REYNOLDS,  BALLINGER  &  HUTSOX, 

Attorneys  for  Plaintiff. 

State  of  Washington, 
County  of  King, — ss. 

C.  A.  Reynolds,  being  first  duly  sworn,  on  oath 
states :  That  he  is  one  of  the  attorneys  for  the  above- 
named  plaintiff;  that  he  has  read  the  foregoing  Re- 
ply, knows  the  contents  thereof  and  believes  the 
same  to  be  true;  that  he  makes  this  verification  be- 
cause plaintiff  is  absent  from  King  County,  Wash- 

ingtoun 

C.  A.  REYNOLDS.     [11] 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  November,  1911. 

[Seal]  H.  BALLINGER, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle,  in  said  State. 

Copy  of  within  Reply  received  and  due  service  ac- 
knowledged this  14th  day  of  Nov.,  1911. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 

Attorneys  for  Defendant. 

[Indorsed]:  Reply.  Filed  U.  S.  Circuit  Court, 
Western   District   of  Washington,   Nov.   21,    1911. 
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James   C.   Drake,   Clerk.     B.   0.   Wright,  Deputy. 
[12] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 

THE   PACIFIC   TELEPHONE  &   TELEGRAPH 
COMPANY,  a  Corporation, 

Defendant. 

Verdict. 
We,  the  jury  in  the  above-entitled  cause,  find  for 
the  plaintiff  and  assess  his  damages  at  Eight  Thou- 
sand ($8,000.00)  Dollars. 

F.  W.  VAN  ALLEN, 
Foreman. 

[Indorsed]:  Verdict.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington.  Oct.  10,  1912. 
Frank  L.  Crosby,  Clerk.  By  F.  A.  Simpkins,  Dep- 
uty.    [13] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 
vs. 

PACIFIC  TELEPHONE  &  TELEGRAPH  COM- 
PANY, a  Corporation, 

Defendant. 

Judgment. 
BE  IT  REMEMBERED  that  this  cause  came  duly 
on  for  hearing  on  the  8th  day  of  October,  1912,  plain- 
tiff appeared  in  person  and  by  Reynolds,  Ballinger 
&  Hutson,  his  attorneys;  defendant  appeared  by 
Hughes,  McMicken,  Do  veil  &  Ramsey,  its  attorneys. 
Thereupon  a  jury  of  twelve  good  and  lawful  men  of 
the  district  was  duly  impaneled  and  sworn,  and  there- 
after the  evidence  of  the  respective  parties  was  in- 
troduced, and  after  argmnent  of  the  cause  by  attor- 
neys on  either  side  the  Court  duly  charged  the  jury 
upon  the  law  of  the  case  and  the  jury  retired  in 
charge  of  a  sworn  bailiff  to  consider  of  its  verdict; 
having  duly  considered  the  same  said  jury,  on,  to  wit, 
the  10th  day  of  October,  1912,  brought  into  court  its 
verdict,  wherein  and  whereby  it  did  find  in  favor  of 
the  plaintiff  and  against  the  defendant,  and  did  as- 
sess plaintiff's  damages  in  the  sum  of  Eight  Thou- 
sand ($8,000)  Dollars,  and  now,  upon  motion  of  the 
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attorneys  for  plaintiff  for  judgment  upon  said  ver- 
dict, it  is  hereby 

CONSIDERED,  ORDERED,  ADJUDGED  AND 
DECREED  by  the  Court  that  plaintiff  do  have  and 
recover  of  and  from  the  defendant  said  sum  of  $8,000, 
together  with  the  costs  and  disbursements  of  this  ac- 
tion to  be  taxed ;  for  all  of  which  let  execution  issue. 
[14] 

Done  in  open  court  this  19th  day  of  October,  1912. 
CLINTON  W.  HOWARD, 

Judge. 

[Indorsed]  :  Judgment.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington.  Oct.  19, 
1912.  Frank  L.  Crosby,  Clerk.  By  F.  A.  Simpkins, 
Deputy.     [15] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No,  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 

PACIFIC  TELEPHONE  &  TELEGRAPH  COM- 
PANY, a  Corporation, 

Defendant. 
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Memorandum  of  Costs  and  Disbursements. 

Amount      Amount 
Claimed.     Allowed. 

Clerk  of  Court— to  be  taxed $13.90 

Attorney's  fees $20.00  20.00 

Reporters'  fees ^7.50  7.50 

Feeding  jury 7.00  7.00 

Witness  fees: 

R.  D.  McMillan,  Tacoma,  Wn. 

1  day,  72  miles $6.60 

U.  C.  Bates,  1  daj^  2  miles.  . .  .       3.10 
A.  W.  Hawley,  1  day,  2  miles . .       3.10 

Total 12.80  12.80 

Total 61.20 

Taxed  Oct.  18, 1912. 

FRANK  L.  CROSBY, 

Clerk. 
By  F.  A.  Simpkins, 

Deputy. 

United  States  of  America, 

Western  District  of  Washington,— ss. 

H.  Ballinger,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  one  of  the  attorneys  for  the  above- 
named  plaintiff  in  the  above-entitled  cause,  and  as 
such  has  knowledge  of  the  facts  herein  set  forth ;  that 
the  items  in  the  above  memorandum  contained  are 
correct  to  the  best  of  this  deponent's  knowledge  and 
belief,  and  that  the  said  disbursements  have  been 
necessarily  incurred  in     [16]     the  said   cause,  and 
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that  the  services  charged  herein  have  been   actually 
and  necessarily  performed  as  herein  stated. 

[Seal]  H.  BALLINGER. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  October,  1912. 

CHARLES  F.  HUTSON, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle  in  Said  State.     [17] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  2052. 
FRANK  STARR, 

Plaintiff, 
vs. 

PACIFIC  TELEPHONE  &  TELEGRAPH  CO., 

a  Corporation, 

Defendant. 

[Notice  of  Application  for  Taxation  of  Costs,  etc.] 

To  the  Pacific  Telephone  &  Telegraph  Company,  a 

Corporation,  and  to  Messrs.  Hughes,  McMicken, 

Dovell  &  Ramsey,  Its  Attorneys: 

You  will  please  take  notice  that  on  Thursday,  the 

17th  day  of  October,  1912,  at  the  hour  of  two  o'clock 

P.  M.,  application  will  be  made  to  the  Clerk  of  said 

Court  to  have  the  within  memorandiun  of  costs  and 

disbursements  taxed,   pursuant  to  the   rule  of  said 

court  in  such  cases  made  and  provided. 

REYNOLDS,  BALLINGER  &  HUTSON, 

Attorneys  for  Plaintiff. 
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Due  service  of  the  within  and  foregoing  memoran- 
dum of  costs  and  disbursements  and  notice  of  the 
taxation  thereof  by  the  receipt  of  a  true  copy  thereof 
hereby  is  admitted  in  behalf  of  parties  entitled  to 
such  service  by  the  rules  of  court,  this  15th  day  of 
October,  1912. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY. 

[Endorsed]  :  Memorandum  of  Costs  and  Disburse- 
ments. Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington.  Oct.  15.  1912.  Frank  L. 
Crosby,  Clerk.     By  F.  A.  Simpkins,  Deputy.     [18] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 
vs. 

THE  PACIFIC  TELEPHONE  &  TELEORAPH 
COMPANY,  a  Corporation, 

Defendant. 

Motion  to  Set  Aside  Verdict  and  for  New  Trial. 

Comes  now  the  defendant  and  moves  the  Court  to 
set  aside  the  verdict  rendered  on  the  10th  day  of  Oc- 
tober, 1912,  and  to  grant  a  new  trial  for  the  following 
reasons : 

I. 

Irregularity  in  the  proceedings  of  the    court  by 
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which  the  losing  party  was  prevented  from  having  a 
fair  trial. 

II. 

Excessive  damages  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice. 

III. 

Insufficiency  of  the  evidence  to  justify  the  verdict, 
in  this — the  evidence  is  insufficient  to  establish  any 
negligence  on  the  part  of  the  defendant,  the  ap- 
pliance, to  wit,  the  ladder,  the  defective  condition  of 
which  it  is  claimed  caused  the  accident,  was  not 
shown  by  the  evidence  to  have  been  furnished  by  the 
defendant,  as  is  alleged  in  the  complaint,  or  at  all, 
but  upon  the  contrary  was  secured  by  the  plaintiff 
and  his  fellow-servants;  the  evidence  is  insufficient 
to  establish  that  there  was  any  latent  or  hidden  de- 
fect in  tlie  said  ladder  or  any  defect  which  the  plain- 
tiff b}"  the  exercise  of  ordinary  care  would  not  have 
observed  and  understood. 

IV. 

Error  in  law  occurring  at  the  trial  in  this,  to  wit : 
[19] 

The  Court  erred  in  7iot  holding  as  a  matter  of  law 
that  the  plaintiff  was  guilty  of  contributory  negli- 
gence; the  Court  erred  in  not  holding  as  a  matter  of 
law  that  the  plaintiff  assumed  any  risk  or  peril  at- 
tending the  use  of  the  appliance  which  caused  the  in- 
jury;  the  Court  erred. in  refusing  to  grant  the  motion 
of  defendant  for  nonsuit,  and  directed  verdict  at  the 
close  of  plaintiff's  evidence ;  the  Court  erred  in  ref -is- 
ing  to  sustain  the  challenge  of  defendant  to  the  suffi- 
ciency of  the  evidence  and  to  grant  a  m.otion  for  a 
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directed  verdict  at  the  close  of  all  the  evidence. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 

Attorneys  for  Defendant. 
Copy  of  within  Motion  received  and  due  service  of 
same  acknowledged  this  24th  day  of  October,  1912. 
REYNOLDS,  BALLINGER  &  HUTSON. 

[Endorsed] :  Motion  for  New  Trial.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  AYashington. 
Oct.  24,  1912.  Frank  L.  Crosby,  Clerk.  By  F.  A. 
Simpkins,  Deputy.     [20] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washiyigton,  Northern  Divi- 
sion. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 

THE  PACIFIC  TELEPHONE  &   TELEGRAPH 
COMPANY,  a  Corporation, 

Defendant. 

Order  Overruling  Petition  for  New  Trial. 

This  cause  came  duly  on  for  hearing  upon  the  peti- 
tion of  defendant  for  a  new  trial  in  the  above-entitled 
cause,  on  the  2d  day  of  December,  1912,  the  parties 
appearing  by  their  respective  attorneys.  After  hear- 
ing said  petition,  the  Court  being  duly  advised  in  the 
premises,  it  is  hereby 
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CONSIDERED,  ORDERED  AND  ADJUDGED 

by  the  Court  that  said  petition  be,  and  the  same  here- 
by is,  overruled,  to  which  defendant  excepts  and  its 
exception  is  allowed. 

Done  in  open  court  this  13th  day  of  December, 
1912. 

CLINTON  W.  HOWARD, 

Judge. 

[Endorsed] :  Order  Overruling  Petition  for  New 
Trial.  Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington.  Dec.  13,  1912.  Prank  L. 
Crosby,  Clerk.     By  E.  M.  L.,  Deputy.    i[21] 


[Bill  of  Exceptions.] 

In  the  Circuit  Court  of  the  United  States,  Western 
District  of  Washington,  Northern  Division. 

No. . 

FRANK  STARR, 

Plaintiff, 
vs. 

THE  PACIFIC  TELEPHONE  &   TELEGRAPH 
COMPANY, 

Defendant. 

BE  IT  REMEMBERED  that  heretofore  and  on, 
to  wit,  October  the  8th,  1912,  the  above-entitled  cause 
came  regularly  on  for  trial  in  the  above  court,  and 
before  the  Honorable  Clinton  Howard,  Judge  of  said 
court,  sitting  with  a  jury. 

The  plaintiff  appearing  by  Harry  Ballinger,  Esq. 
(of  Messrs.  Reynolds,  Ballinger  and  Hutson)  ; 
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The  defendant  appearing  by  W.  T.  Dovell,  Esq.  (of 

Messrs.  Hughes,  McMicken  and  Eamsey). 
And  thereupon  the  following  proceedings  were  had 

and  done,  to  wit :     [22*— If] 

[Testimony.]  '' 

TUESDAY  MORNING  SESSION.  _^ 
October  8, 1912, 10  o'clock!^ 
The  jury  having  been  first  duly  empaneled  and 
sworn,  at  the  close  of  the  opening  statement  by  coun- 
sel for  plaintiff,  the  plaintiff,  to  maintain  the  issues 
on  his  part  to  be  maintained,  introduced  and  offered 
in  evidence  the  following  testimony,  to  wit : 

[Testimony  of  George  E.  Smith,  for  Plaintiff.] 
GEORGE    E.    SMITH,   having   been   first   duly 
sworn,  testified  as  follows  on  behalf  of  the  plaintiff : 

Direct  Examination. 
(By  Mr.  BALLINGER.) 

Q.  What  is  your  name?        A.  George  E.  Smith. 

Q.  Where  do  you  reside?        A.  Portland,  Ore. 

Q.  You  were  brought  here  by  the  defendant  in  this 
case,  by  the  telephone  company?        A.  Yes. 

Q.  What  is  your  occupation?        A.  Foreman. 

Q.  Of  what?        A.  Of  Cable. 

Q.  In  whose  employ  ? 

A.  Pacific  Telephone  and  Telegraph  Co. 

Q.  That  is  the  defendant  in  this  case  ? 

A.  Yes,  sir.     [24r— 3] 

Q.  Where  are  you  now  stationed,  in  Portland? 


*Page-number  appearing  at  foot  of  page  of  certified  Transcript  of 
Record. 

t  Original  page-number  of  Testimony  as  same  appears  in  Certified 
Transcript  of  Record. 
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(Testimonv  of  George  E.  Smith.) 

A.  Yes,  sir. 

Q.  Hovr  long  have  you  worked  for  the  Telephone 
Co.?        A.  About  15  years. 

Q.  Did  you  work  for  them  in  the  cit}^  of  Seattle? 

A.  Yes,  sir. 

Q.  During  what  years  ? 

A.  I  worked  for  them  in  Seattle  from  1904,  to 
March,  of  the  present  year. 

Q.  Do  you  know  Frank  Starr  the  plaintiff  in  the 
case?        A.  Yes,  sir. 

Q:  Did  he  ever  work  under  your  supervision  ? 

A.  Yes,  sir. 

Q.  During  w^hat  period? 

A.  Why,  I  believe  he  came  to  work  for  me  in  about 
January  or  February,  1907. 

Q.  Did  he  work  for  you  then  continuously,  or  for 
the  defendant  under  your  direction,  until  the  time  of 
his  accident?        A.  Very  near,  he  lost  some  time. 

Q.  Now,  by  whom  were  the  ladders  supplied  for 
the  use  of  the  construction  men,  whose  business  was 
it? 

A.  The  majority  of  them  were  supplied  by  the 
Telephone  Co. 

Q.  How  were  they  supplied,  through  whom? 
Through  you  or  to  the  men  individually? 

A.  Well,  as  a  general  thing,  I  got  the  ladders,  that 
is  when  they  were  telephone  ladders. 

Q.  Was  it  always  possible  to  get  a  sufficient  number 
of  ladders  from  the  Telephone  Co.?        A.  No,  sir. 

Q.  In  that  emergency  what  w^ere  you  accustomed 
to  do?     [25—4] 
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(Testimony  of  George  E.  Smith.) 

A.  If  I  was  right  around  there,  I  always  told  them 
to  go  borrow  them,  go  get  them. 

Q.  How  many  men  can  use  a  single  ladder  in  the 
work  which  you  were  superintending? 

A.  Sometimes  there  is  only  one  man,  but  when  we 
are  out  in  the  street  that  way,  around  buildings,  there 
is  always  two. 

Q.  It  would  require  at  least  one  ladder  then  for 
each  two  men  engaged  in  the  work'?        A.  Yes,  sir. 

Q.  And  as  I  understand  you,  you  were  not  always 
able  to  get  so  many  from  the  telephone  company? 

A.  Yes,  sir. 

Q.  What  kind  of  work  was  Frank  Starr  doing  in 
Sept.,  1911? 

A.  He  was  putting  cable  on  buildings. 

Q.  Do  you  know  where  Post  St.  is  in  this  city  ? 

A.  Yes,  sir. 

Q.  Where  is  it? 

A.  It  is  between  Western  Avenue  and  First 
Avenue. 

Q.  And  between  what  intersecting  streets,  accord- 
ing to  your  best  recollection? 

A.  It  runs  from  the  railroad  to  Western. 

Q.  It  is  a  north  and  south  street,  isn't  it? 

A.  Yes,  sir ;  it  runs  the  same  as  the  avenue,  as  First 
and  Second  Avenue. 

Q.  And  how  wide  is  Post  St.  ? 

A.  It  is  about  40  feet. 

'Q.  Paved  or  unpaved? 

A.  Paved,  most  of  the  way. 

Q.  Now,  at  the  time  and  place  of  the  plaintiff's  ac- 
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(Testimony  of  Greorge  E.  Smith.) 

cident,  whicli  I  will  call  for  in  a  moment,  was  the 

street  paved?     [26 — 5]         A.  Yes,  sir. 

Q.  Where  was  this  place  of  accid^ent  located? 

A.  It  was  between  Pike  and  Union  on  Post. 

Q.  What  was  the  slope  of  the  ground  on  Post  St., 
at  that  place  ? 

A.  Well,  I  don't  know  just  what  the  grade  is  there. 

Q.  Is  there  any  slope! 

A.  Yes,  sir,  it  is  quite  a  steep  grade. 

Q.  Is  it  lower  towards  the  south  of  Union  St.,  or 
higher  ?        A.  It  is  lower  towards  Union  St. 

Q.  Then  the  grade  is  downward  from  Pike  south- 
ward?       A.  Yes,  sir. 

Q.  What  was  the  character  of  the  pavement,  as 
you  recall  it?        A.  It  is  sandstone. 

Q.  On  the  15th  diay  of  Sept.,  1911,  how  many  men 
were  working  in  your  gang  at  that  place  ?        A.  Six. 

Q.  And  how  long  had  they  been  working  in  that 
vicinity,  I  mean  in  the  immediate  vicinity,  say  within 
a  block?        A.  The  same  men? 

Q.  Yes. 

A.  Well,  some  of  them  had  been  there  for  almost 
a  week,  and  then  others  had  been  added. 

Q.  The  personnel  of  the  gang  would  change  from 
time  to  time  ?        A.  Yes,  sir. 

Q.  I  think  it  is  a  fact  that  you  had  several  under 
your  control,  did  you  not?        A.  Yes,  sir. 

Q.  This  particular  gang,  though,  some  of  them  had 
been  there  nearly  a  week?     [27 — 6]         A.  Yes,  sir. 

Q.  And  some  had  been  added  within  the  week? 

A.  Yes,  sir,  and  some  taken  away. 
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(Testimony  of  George  E.  Smith.) 

Q.  But  had  the  gang  been  kept  at  about  that  num- 
ber, about  six?        A.  Yes,  sir. 

Q.  Was  Mr.  Starr  in  that  gang?        A.  Yes,  sir. 
Q.  Do  you  recall  how  long  he  had  been  on  the  job 
in  that  particular  vicinity? 

A.  Well,  I  think  he  had  been  there  four  days;  I 
believe  that  was  his  fourth  day. 

Q.  Did  that  gang  have  any  company  ladders,  or 
ladders  supplied  directly  by  the  company? 
A.  Yes,  sir. 

Q.  How  many?        A.  One. 

Q.  Do  you  recall  the  ladder  that  is  involved  in  this 
lawsuit?        A.  Yes,  sir. 

Q.  There  were  two  pieces  of  it,  were  there  not? 
A.  Yes,  there  were  two  pieces? 
Q.  Do  you  know  where  the  top  piece  came  from? 
A.  Yes,  sir. 

Q.  Where  did  it  come  from? 
A.  Why,  one  of  the  workmen  borrowed  it. 
Q.  Which  workman?        A.  Mr.  Filer. 
Q.  How  long  before  the  morning  of  the  15th  day 
of  Sept.  was  it  that  he  borrowed  it? 

A.  Why,  I  believe  he  borrowed  it  a  couple  of  days 
before,  about     [28—7]     two  days  before. 

Q.  In  what  work  was  Mr.  Filer  engaged  during  the 
time  that  elapsed  between  the  time  he  borrowed  the 
ladder  and  the  time  of  the  accident? 

A.  He  was  rewiring  and  putting  up  little  terminal 
boxes,  going  to  connect  wires  to  the  cable. 
Q.  How  high  were  they  from  the  ground? 
A.  About  seven  feet— seven  or  eight  feet. 
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(Testimony  of  George  E.  Smith.) 

Q,  How  long  was  this  ladder,  do  von  recall  ? 

A.  I  should  judge  about  six  feet. 

Q.  What  was  the  color  of  it  and  its  appearance? 

A.  It  is  weather-beaten. 

Q.  Was  it  rough  or  smooth? 

A.  Why,  I  believe  the  sides  were  kind  of  dressed. 
I  think  the  sides  were  dressed,  and  the  boards,  the 
cross-pieces  were  rough. 

Q.  That  is  the  rounds?        A.  Yes,  sir. 

Q.  What  is  your  best  recollection  as  to  the  ma- 
terial of  which  the  rounds  were  made  ? 

A.  Do  you  mean  all  of  the  rounds  ? 

Q.  Well,  of  that  upper  piece  of  ladder,  were  they 
fir  or  hard  wood? 

A.  It  was  fir,  the  whole  ladder  was  fir. 

Q.  In  3'our  business,  you  have  had  occasion  for 
many  years  to  use  ladders  ?        A.  Yes,  sir. 

Q:  I  will  ask  you  to  state  whether  or  not  cross- 
grained  sticks  are  usualh^  used  for  rounds  of  ladders. 

A.  No,  sir,  they  are  not.     [29^ — 8] 

Q.  Would  3^ou  say  that  their  use  is  very  seldom? 

A.  Yes,  sir. 

Q.  There  was  another  short  ladder  in  use  there  be- 
fore the  accident,  was  there  not  ?        A.  Yes,  sir. 

Q.  What  was  that  like? 

A.  Why,  that  was  about  12  feet,  I  should  judge. 

Q.  And  do  you  know  who  borrowed  that  ? 

A.  McCartney. 

Q.  He  was  another  of  the  men  on  the  work  ? 

A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  to  state  whether  or  not  you 
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made  any  application  to  the  defendant  for  some  lad- 
ders for  that  work  recently  before  the  accident. 

A.  I  did. 

Q.  When  was  the  last  application  you  made*? 

A.  The  day  before  it  happened. 

Q.  With  what  result? 

A.  I  was  unable  to  get  them. 

Q.  Now,  were  you  at  the  place  of  the  accident  sub- 
stantially every  day?        A.  Yes,  sir. 

Q.  Or  more  than  once?        A.  Yes,  sir. 

Q.  Did  you  see  these  two  ladders  in  use  during  the 
time  that  they  were  on  the  job,  and  before  the  acci- 
dent?       A.  Yes,  sir. 

Q.  What,  if  any,  conversation  did  you  have  with 
the  men  of  that  gang  about  ladders  the  day  before  the 
accident  ?         A.  Well,  they  wanted  me —     [30 — 9] 

Mr.  DOVELL. — I  object  to  that  as  not  material, 
unless  it  is  connected  with  the  plaintiff  here,  probably 
what  he  told  the  plaintiff  would  be  material. 

By  the  COURT. — Objection  sustained,  exception 
allowed. 

Q.  In  the  presence  of  the  plaintiff,  in  the  presence 
of  Mr.  Starr? 

A.  I  don't  quite  get  what  you  mean. 

Q.  State  whether  or  not  the  day  before  the  acci- 
dent you  had  a  conversation  with  the  men  in  the  gan2" 
in  the  presence  of  Mr,  Starr,  concerning  ladders? 

A.  Yes,  sir. 

Q.  What  time  in  the  day  was  that  ? 

A.  Why,  if  I  remember  correctly,  it  was  right  after 
lunchtime,  possibly  between  two  and  three. 
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Q.  What  was  that  conversation? 

A.  They  wanted  a  longer  ladder  to  get  up  there, 
to  get  up  to  where  the  cable  was.  It  was  possibly 
about  20  or  25  feet  from  the  ground,  and  we  only  had 
one  ladder  that  would  reach  up  there. 

Q.  That  was  the  long  ladder  you  have  already  men- 
tioned ? 

A.  Yes,  sir.  So  I  told  them  to  splice  them  two 
ladders  together  and  use  them.  I  don't  know  as  I 
said  two  ladders.  I  said,  "Splice  them  ladders  to- 
gether and  use  them." 

Q.  There  was  just  these  other  two  short  ladders  on 
the  ground  besides  this  long  ladder?        A.  Yes,  sir. 

Q.  Now,  did  you  observe  that  there  was  any  cross- 
grained  round  in  the  shorter  of  these  two  ladders  % 

A.  No,  sir. 

Q.  Was  the  fact  that  it  was  cross-grained  apparent 
to  just  an  [31 — 10]  ordinary  observation,  such  as 
one  gives  to  a  ladder  in  using  it  ? 

A.  I  didn't  quite  understand  how  you  got  that. 

Q.  You  saw  the  ladders  in  use  and  saw  them  on  the 
ground?        A.  Yes,  sir. 

Q.  Was  this  cross-grained  condition  apparent  t  - 
you,  was  it  apparent  to  you  ?        A.  No,  sir. 

Q.  Would  it  be  apparent  to  an  ordinary  look,  if 
one  would  look  at  the  ladder,  would  it  be  apparent  to 
him,  I  mean  without  a  special  inspection  of  the 
round?        A.  No,  I  don't  think  it  would. 

Q.  Did  you  make  any  inspection  of  either  of  these 
ladders?        A.  No,  sir. 

Q.  Was  there  anyone  else  in  direct  charge  of  these 
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men  or  of  the  appliances  that  they  were  using  besides 

yourself?        A.  No,  sir. 

Q.  What  was  the  condition  of  Mr.  Starr's  health — 
what  was  his  physical  condition  before  the  15th  day 
of  Sept.,  1911? 

A.  Well,  he  never  lost  any  time,  never  was  sick 
that  I  know  of. 

Q.  Did  he  appear  to  be  a  healthy  man  ? 

A.  Yes,  sir. 

Q.  Strong?        A.  Yes,  sir. 

Q.  Was  he  a  good  worker? 

A.  I  considered  him  such. 

Q.  What  wages  was  he  being  paid? 

A.  $3.75  a  day.     [32—11] 

Q.  What  was  the  nature  of  the  work  the  men  were 
doing  at  the  time  of  the  accident  and  prior  thereto — 
you  spoke  of  stringing  cables.     Just  describe  that. 

A.  Do  you  mean  was  it  heavy  or  light  work? 

Q.  What  were  they  doing,  what  is  a  cable  ? 

A.  Well,  a  cable,  this  particular  cable  we  were 
stringing  had  a  one  hundred  and  one  paid  of  wires 
in  it — ^that  is,  very  often  copper  wire  insulated  with 
paper,  aroimd  them  is  wrapped  some  paper,  a  lead 
sheet,  which  will  go  possibly  about  three-quarters  of 
a  pound  to  a  foot. 

Q.  Now,  on  the  end  of  this  particular  cable,  was 
there  any  sleeve  or  anything  of  that  sort  ? 

A.  No,  sir,  w^e  w^ere  splicing  to  put  on  what  we  call 
a  sleeve ;  there  was  to  be  a  splice. 

Q.  There  was  a  splicing  on  it  ? 

A.  There  was  to  be  one  put  on. 
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Q.  Do  you  recall  that  there  was  not  a  rather  larger 
sleeve,  about  one  foot  long  on  the  end  of  it,  a  soldered 
end?        A.  I  couldn't  say  about  that. 

Q.  Such  ends  were  used  on  cable,  were  they  not  ? 

A.  Sometimes  they  are  on  there. 

Q.  What  would  such  an  end  weigh — it  would  weigh 
a  little  more,  would  it  not  % 

A.  Yes,  a  little  more,  but  when  the  copper  wire 
would  be  out,  it  would  be  just  about  the  same. 

Q.  Now,  you  say  they  were  stringing  cable  on  Post 
St.  On  which  side  of  the  street  were  they  stringing 
it?        A.  On  the  east  side. 

Q.  To  what  supports  were  they  stringing  it  % 

A.  Well,  we  had  to  drill  holes  in  the  brick  and  then 
put  in  [33 — 12]  a  lead  sheet,  and  put  a  clamp  on 
to  that. 

Q.  I  gather,  then,  it  was  being  supported  by  the 
walls  of  the  building  abutting  on  the  street! 

A.  Yes,  sir. 

Q.  How  far  apart  were  these  supports  placed? 

A.  18  inches. 

Q.  Now,  in  putting  them  up,  did  you  have  any  more 
than  the  permanent  installation,  or  was  it  just  put  up 
temporarily?        A.  Put  up  temporarily  first. 

Q.  In  what  manner  was  that  being  done? 

A.  We  would  drive  a  nail  in  the  mortaring  of  the 
brick,  and  then  put  a  piece  of  wire  through  the  cable 
so  it  would  slide  through  as  we  Avorked  our  slack 
through,  slide  through  this  kind  of  running  loop. 

Q.  It  would  be  supported  in  that  way  until  another 
gang,  or  the  same  gang  subsequently,  would  come 
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along,  and  clamp  it  permanently  into  the  building  1 

A.  Yes,  sir. 

Q.  It  was  just  temporary  work  was  being  done  at 
that  time,  wasn't  it? 

A.  No,  Mr.  Starr  was  doing  the  temporary  work, 
and  the  other  two  were  coming  along,  following  up, 
doing  the  permanent  work. 

Q.  Was  this  being  strung  from  the  north  or  from 
the  south'?        A.  From  the  north. 

Q.  I  understood  you  to  saj^  that  Post  St.,  at  that 
place  sloped  toward  the  south,  so  that  toward  the 
south  was  lower  than  toward  the  north? 

A.  Yes,  sir. 

Q.  Was  the  cable  being  kept  at  about  a  horizontal 
position  [34 — 13]  or  did  it  follow  the  slope  of  the 
street?        A.  No,  sir;  kept  level. 

Q.  Then,  I  understand  you  that  the  cable,  as  it 
was  being  installed  further  on,  further  south,  would 
be  higher  and  higher  above  the  level  of  Post  St.? 

A.  Yes,  sir. 

Q.  And  at  this  particular  place  it  was  perhaps  25 
feet  above  Post  St.  ?        A.  Yes,  sir. 

Q.  You  were  not  present  at  the  moment  of  the  ac- 
cident, I  think?        A.  No,  sir. 

Q.  How  long  afterwards  did  you  see  Mr.  Starr? 

A.  About  twenty  or  twenty-five  minutes. 

Q.  Where  was  he  then  ? 

A.  He  was  in  the  hospital. 

Q.  What  appeared  to  be  his  condition  as  to  being 
conscious  or  unconscious? 

A.  Well,  he  could — he  felt  dazed,  and  just  kind  of 


32  The  Pacific  Telephone  etc.  Company 

(Testimony  of  George  E.  Smith.) 
said  a  word  and  then  he  would  go  to  sleep  like,  so  I 
didn't  say  very  much  to  him.     I  thought  I  had  better 
let  him  rest. 

Cross-examination. 
(By  Mr.  DOVELL.) 

Q.  How^  many  ladders,  or  pieces  of  ladders,  how 
many  parts  of  ladders  were  there  on  this  job  alto- 
gether?       A.  There  were  five. 

Q.  Five  pieces  of  ladder  ?        A.  Yes,  sir. 

Q.  How  many  men  were  working  on  the  job? 
[35 — 14]         A.  There  were  six. 

Q.  How  much  territory  did  it  cover? 

A.  One  block. 

Q.  You  had  general  charge  of  that? 

A.  Yes,  sir. 

Q:  Did  you  have  any  other  work  under  your  super- 
vision at  that  time?        A.  Yes,  sir. 

Q.  Where? 

A.  Why,  I  had  some  work  going  on  in  the  Hoge 
Building,  and  I  had  it,  you  might  say,  all  over  the 
city,  that  is,  different  places.  I  don't  remember  just 
where  the  men  were  working  that  day. 

Q.  How  many  men  did  you  have  under  you  that 
day,  how  many  men  altogether?        A.  Why — 

Q.  About  how  many  ?        A.  Between  20  and  25. 

Q.  Now,  those  men  were  scattered,  as  I  under- 
stand, all  over  the  city?        A.  Yes,  sir. 

Q.  You,  of  course,  didn  't  spend  any  great  length  of 
time  at  any  one  place? 

A.  Why,  it  depended  on  the  class  of  work  the  men 
were  doing. 
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Q.  How  much  time  did  you  spend  at  this  job  on 
Post  St  J 

A.  Well,  along  there.  I  used  to  go  along  there 
possibly  four  or  five  times  a  day. 

Q.  Just  passed  by  there  and  observed  the  work  and 
gave  what  directions  you  thought  necessary  and  go 
on  to  some  other  place?     [36 — 15]         A.  Yes,  sir. 

Q.  You  didn't  linger  there  and  take  a  hand  in  the 
work  ?     That  is  what  I  am  getting  at. 

A.  Like  in  putting  the  cable  up,  whenever  they 
were  stringing  a  cable  I  was  always  right  there. 

Q.  They  had  five  pieces  of  ladder.  Where  did 
they  get  all  those  five  pieces'? 

A.  Well,  two  pieces  belonged  to  the  telephone  com- 
pany, that  was,  could  be  made  into  two  pieces,  or  one 
ladder. 

Q.  An  extension  ladder  of  two  pieces? 

A.  Yes,  sir. 

And  two  pieces  were  borrowed  and  one  was  made 
up  iDut  of  some  tw^o-by-f our 's  and  some  boards. 

Q.  Now,  somebody  told  you  they  needed  a  ladder 
to  get  up  about  18  to  20  feet  from  the  ground,  it  was 
necessary  to  get  that  high,  was  it  ?        A.  Yes,  sir. 

Q.  Somebody  told  you  they  needed  a  ladder.  Do 
I  understand  you  correctly?        A.  Yes,  sir. 

Q.  And  they  told  you  they  had  none  of  sufficient 
length;  is  that  correct?        A.  Yes,  sir. 

Q.  Now,  then,  you  told  them  to  splice  some  of  their 
short  ones  together;  is  that  right? 

A.  I  didn't  say  "nail  them,"  I  said,  "Splice  your 
ladders  together." 
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Q.  Now,  did  you  point  out  the  particular  ladders 
they  were  to  splice  together,  or  did  you  just  say, 
* '  Splice  two  of  your  short  ones  together ' '  ?     [37 — 16] 

A.  Well,  there  were  only  just  the  two  short  ones 
that  were  there,  that  they  did  splice  together. 

Q.  Did  you  examine  them,  did  you  pick  out  these 
two  short  pieces,  or  did  you  just  say,  "Splice  two 
short  ones  together"? 

A.  Well,  I  didn  't  pick  them  out  for  them. 

Q.  Did  you  examine  either  of  them  I        A.  No. 

Q.  Who  were  those  men  that  you  told  to  splice  two 
short  ladders  together  ? 

A.  McCartney  and  Starr. 

Q.  Told  McCartney  and  Starr  to  splice  two  short 
ladders  together?        A.  Yes,  sir. 

Q.  Then  you  went  off  and  left  them,  did  you  ? 

A.  That  was  along  in  the  afternoon.  I  was  back 
again  before  quitting  time  at  night. 

Q.  In  the  meantime  Starr  had  been  hurt? 

A.  No,  sir,  he  wasn't  hurt  until  the  next  morning. 

Q.  He  used  the  ladder  then  that  afternoon  ? 

A.  Yes,  sir. 

Q.  After  he  had  spliced  it?        A.  Yes,  sir. 

Q.  Starr  used  it,  did  he? 

A.  Starr  wasn't  on  it  when  I  came  there,  when  I 
came  round. 

Q.  Who  was? 

A.  I  think  McMellon  was  on  it  when  I  came  round. 

Q.  Did  you  ever  see  Starr  on  it  at  all  ? 

A.  No,  sir. 

Q.  Did  you  see  Starr  splicing  it?     [38—17] 
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A.  Yes,  sir. 

Q.  You  saw  him  start  to  splice  it  before  you  left? 
A.  Yes,  sir. 

Redirect  Examination. 
(By  Mr.  BALLINGER.) 

Q.  I  understand  you  that  two  of  the  pieces  of  lad- 
der that  you  referred  to  were  the  two  pieces  of  the 
company  ladder?        A.  Yes,  sir. 
Q.  That  was  an  extension  ladder? 
A.  Yes,  sir. 

Q.  And  was  in  pieces,  that  is,  they  could  be  sep- 
arated?       A.  Yes,  sir. 

Q.  Now,  were  they  being  used  as  one  ladder  on 
that  job?        A.  On  that  job;  yes,  sir. 

Q.  Would  either  piece  of  it,  separately,  be  suffi- 
cient to  do  the  work  of  the  height  that  that  cable 
was  being  put  up?        A.  No,  sir. 

Q.  Now,  two  of  the  other  pieces  were  the  ones  you 
have  already  testified  to,  as  having  been  borrowed 
by  McCartney  and  Filer?        A.  Yes,  sir. 
Q.  What  was  this  other  one? 
A.  The  other  one  was  the  one  Filer  was  using. 
Q.  He  was  using  that?        A.  Yes,  sir. 
.    Q.  When  these  other  people  spoke  about  wanting 
another  ladder,  you  referred  to  what  ones  when  you 
told  them? 

A.  Wliy,   the    ones   that   they    spliced   together. 
[39_18] 
Q.  Those  were  the  ones  you  referred  to? 
A.  Yes,  sir. 
Q.  Told  them  to  splice  them  together  and  go  up 


36  The  Pacific  Telephone  etc.  Company 

(Testimony  of  Thos.  McCartney.) 
on  them?        A.  Yes. 

Witness  excused.     [40 — 19] 

[Testimony  of  Thos.  McCartney,  for  Plaintiff.] 

THOS.  McCartney,  having  been  first  duly 
sworn,  testified  as  follows  on  behalf  of  the  defend- 
ant: 

Direct  Examination. 
(By  Mr.  BALLINGER.) 
Q.  What  is  your  name?        A.  Thos.  McCartney. 
Q.  Where  do  you  reside?        A.  In  Seattle. 
Q.  How  long  have  you  lived  in  Seattle? 
A.  About  four  years. 
Q.  And  what  is  your  occupation? 
A.  Journeyman  lineman. 
Q.  For  whom  are  you  working  now? 
A.  With  the  Seattle  Electric  Co. 
Q.  The  Seattle  Electric  Co.?        A.  Yes,  sir. 
Q.  Have  you  ever  worked  for  the  defendant.  The 
Pacific  Telephone  and  Telegraph  Co.? 
A.  Yes,  sir. 

Q.  When  did  you  work  for  them? 
A.  I  started  out  about  1910,  or  the  last  part  of 
1909,  and  worked  until  the  present  year,  the  present 
first  of  this  year. 

Q.  Worked  until  the  first  of  1912  ? 
A.  Yes,  sir. 

Q.  Who  was  your  foreman  ? 
A.  Mr.  Smith  was  my  foreman. 
Q.  The  gentleman  who  has  just  left  the  stand? 
[41—20]        A.  Yes,  sir. 


vs.  Frank  Starr.  37 

(Testimony  of  Thos.  McCartney.) 

Q.  Your  work  was  in  connection  with  the  instal- 
lation of  cables  and  wires'?        A.  Yes,  sir. 

Q.  Did  you  know  Mr.  Starr  during  that  period? 

A.  Yes,  sir.  Part  of  the  time.  Not  all  of  the 
time.     Maybe  two  and  a  half  years. 

Q.  What  w^as  his  business? 

A.  He  was  a  journeyman  lineman. 

O.  Was  he  working  in  your  gang  during  any  por- 
tion of  that  time?        A.  Yes,  sir. 

Q.  Was  he  so  working  on  the  15th  day  of  Sept., 
1911  ?        A.  Yes,  sir. 

Q.  Were  you  working  at  the  same  place  he  was? 

A.  Yes,  sir. 

Q.  Where  was  that  place? 

A.  Place  on  Post  St.,  between  Union  and  Pike, — 
between  Western  Avenue  and  First  Avenue. 

Q.  In  what  direction,  what  general  direction,  does 
Post  Street  run,  northerly  and  southerly,  or  easterly 
and  westerly?        A.  It  runs  north  and  south. 

Q.  Where  were  you  stringing  cable  at  that  time? 

A.  On  Post  St.,  at  the  corner  from  Pike  south. 

Q.  What  was  the  slope  of  the  ground  going  in  a 
southerly  direction,  was  the  ground  higher  or  lower? 

A.  Well,  it  was  lower.  I  can't  exactl}^  describe 
the— 

Q.  Was  the  cable  being  strung  on  a  level  or  did  it 
follow —        A.  Strung  on  a  level. 

Q.  How  long  had  the  gang  of  which  you  and  Mr. 
Starr  were  members  [42 — 21]  been  working  at 
that  place,  or  in  that  vicinity? 

A.  I  had  been  there  about  two  or  three  days.    I 
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couldn't  tell   exactly.     But  just  about  two  or  three 

days  I  had  been  working  there. 

Q.  You  remember  where  Starr  was  working  the 
day  or  two  before  the  accident,  whether  he  was  using 
ladders  or  not  ^        A.  No,  sir. 

Q.  He  Avasn't?        A.  No,  sir. 

Q.  How  was  he  working? 

A.  He  was  working  on  a  bolstering  chair  swung 
from  the  top  of  the  building,  pulley  block,  rope  and 
pulley  block. 

Q.  He  was  supported  then  from  above  and  didn't 
use  the  ladder? 

A.  Not  using  any  ladder;  no,  sir. 

Q.  How  many  men  were  working  on  that  job  other 
than  the  foreman?        A.  Six. 

Q.  Can  you  name  them? 

A.  There  was  Mr.  Filer  and  Mr.  McMellon  and 
Mr.  Dalton,  Mr.  Starr  and  myself  and  Mr.  Gould. 

Q.  Mr.  Werner? 

A.  Mr.  Werner, — Mr.  Grould  had  left — ^Mr.  Werner 
was  in  his  place.     Excuse  me. 

Q.  How  many  ladders  were  in  use  in  that  place? 

A.  One.  And  there  was  one  extension  ladder  and 
two  short  ladders. 

Q.  By  whom  was  the  extension  ladder  furnished? 

A.  By  the  company. 

Q.  What  was  the  understanding  as  to  who  should 
provide  ladders  [43 — 22]  whether  the  company  or 
the  men,  whose  business  was  it  to  provide  the  lad- 
ders?       A.  It  was  the  company's. 

Q.  Now,  did  they  always  provide  a  sufficient  num- 
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ber  of  ladders  for  the  use  of  the  men  ? 

A.  Not  on  our  jobs. 

Q.  Through  whom  were  they  furnished — could  the 
men  go  and  get  them  or  would  the  foreman  have  to  go 
after  them  ? 

A.  The  foreman  would  have  to  get  an  order  for 
them  if  there  was  any  gotten. 

Q.  Now,  when,  as  you  say,  the  company  failed  to 
supply  a  sufficient  number  of  ladders,  how  were  they 
procured  ? 

A.  Well,  they  used  to  have  to  rustle  around  the 
alleys  and  get  them. 

Q.  By  whose  orders  would  they  do  that? 

A.  By  the  foreman,  if  he  was  there,  and  if  he 
wasn't  there,  we  would  take  that  on  our  own  respon- 
sibility, because  we  had  to  have  them — 

Q.  For  a  gang  of  six  men  how  many  ladders  would 
be  required,  if  they  were  working  above  ground? 

A.  Three  would  be  required. 

Q.  And  how  would  a  ladder  be  used  by  the  two 
men? 

A.  Well,  one  man  would  wait  on  the  other  man 
on  the  ground,  while  the  other  man  was  working  up 
on  the  ladder. 

Q.  One  man  would  work  on  the  ladder  and  the 
other  stand  at  the  foot  of  the  ladder  ? 

A.  The  one  man  could  wait  on  two  men  working 
on  ladders. 

Q.  In  that  case  three  men  could  use  two  ladders? 

A.  Yes,  sir. 

Q.  Now,  in  the  period  just  before  the  l'5th  day  of 
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Sept.,  1911,     [44 — 23]     while  this  job  was  going  on 
in  this  vicinity,  how  many  company  ladders  had  been 
supplied?        A.  One. 

Q.  Now,  were  there  any  other  ladders  used  in  the 
work  at  that  place  and  time?        A.  Yes,  sir. 

Q.  How  many  others? 

A.  There  was  one  short  ladder  been  used.  I 
wanted  a  ladder  to  do  some  work  and  I  borrowed 
another  ladder,  that  made  two,  in  preference  to  the 
extention  ladder. 

Q.  Who  borrowed  the  short  ladder? 

A.  I  am  not  sure,  but  I  think  Mr.  Filer. 

Q.  Was  it  borrowed  before  yours  or  afterwards  ? 

A.  How  is  that? 

Q.  Did  he  borrow  it,  or  whoever  borrowed  it,  did 
he  borrow  it  before  you  borrowed  yours  or  after- 
wards ? 

A.  Yes,  sir,  he  borrowed  it  before  I  did. 

Q.  How  long  had  the  ladder  you  borrowed  been  on 
the  work  before  Mr.  Starr  was  hurt? 

A.  I  am  not  sure,  but  I  think  a  day — ^had  been  on 
there  about  a  day. 

Q.  All  of  the  preceding  day? 

A.  I  am  not  sure  of  that,  whether  it  was  on  more 
than  that  one  day  or  not,  but  I  think  it  was  just 
about  one  day. 

Q.  Now,  the  other  ladder,  did  anybody  use  it  ? 

A.  The  small  ladder? 

Q.  Yes.        A.  Mr.  Filer. 

Q.  What  was  Mr.  Filer  doing  with  it  ? 

A.  Putting  up  terminal  boxes  on  the  cables,  where 
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the  cable     [45-24]     terminates  into  the  boxes. 

Q.  About  how  high  from  the  ground? 

A.  About  7  feet. 

Q.  Now,  did  Mr.  Starr  use  either  of  those  ladders 
before  the  day  he  got  hurf? 

A.  I  am  not  sure  of  that. 

Q.  You  didn't  see  him  using  if? 

A.  Not  that  I  know  of  I  didn't  see  him. 

Q.  He  was  sitting  in  this  bolstering  chair  a  good 
part  of  the  time?        A.  Yes,  sir. 

Q.  How  long  had  you  been  working  about  work 
that  required  the  use  of  ladders? 

A.  About,— well,— we  were  requiring  the  use— I 
think  we  required  ladders  when  we  started  on  the  job. 

Q.  I  didn't  make  myself  clear.  How  long  have 
you  worked  at  work  where  you  had  to  use  ladders- 
How  long  have  you  done  that  in  your  lifetime  ? 

A.  I  have  been  using  ladders  for  two  years— about 
two  and  a  half  years. 

Q.  Is  it  customary  to  make  ladders  with  a  round 
that  is  cross-grained?        A.  No,  sir,  it  isn't. 

Q.  Is  such  a  ladder  safe  ?        A.    No,  sir. 

Q.  What  would  you  say  as  to  whether  the  use  of 
cross-grained  rounds  is  rare  or  not,  does  it  happen 
once  in  many  times?        A.  It  is  rare. 

Q.  What  was  the  color,  or  the  general  appearance 
of  this  short  ladder,  was  it  painted  or  unpainted,  or 
weather-beaten     [46-25]     or  what? 

A.  It  was  rather  of  a  wood  color,  dark  color,  that 
would  naturally  have  been  out  in  the  rain— it  would 
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look  dark — it  was  the  natural  color  of  the  wood  that 

is  rough. 

Q.  Did  you  observe  the  rounds  of  this  small  lad- 
der, about  how  large  they  were  ? 

A.  Well,  not  exactly.  I  just  took  a  glance  at 
them. 

Q.  About  how  large  were  they  1 

A.  They  were  about  two  inches,  two  and  a  half  in- 
ches in  width.  They  were  three  quarters  of  an  inch 
thick. 

Q.  How  were  they  fastened  to  the  legs  of  the  lad^ 
der"?        A.  They  were  nailed  on  the  outside. 

Q.  They  were  not  notched  in,  or  morticed  in  any 
manner  ? 

A.  No,  sir,  not  on  the  top  piece.  On  the  bottom 
piece  they  were. 

Q.  I  mean  on  this  small  ladder'? 

A.  The  small  ladder  they  wasn't. 

Q.  You  saw  this  ladder  as  it  was  used  about  there 
from  time  to  time"?        A.  Yes,  sir. 

Q.  Did  you  observe  any  cross-grained  rounds  in 
the  ladder  before  the  accident  1        A.  No,  sir. 

Q.  If  there  was  any  cross-grained  piece  there,  was 
it  so  apparent  that  a  man  in  the  ordinary  use  of  the 
ladder  would  see  it  ?        A.  Not  that  I  noticed. 

Q.  Would  such  a  cross-grained  piece  be  safe  to 
go  upon  ?        A.  No,  sir.     [47-26] 

Q.  Now,  the  piece  you  borrowed  was  about  how 
long?        A.  About  12  or  14  feet. 

Q.  How  was  it  constructed? 

A.  It  was  made  of  dressed  two-by-fours,  and  the 
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rungs  were  morticed  into  tlie  ladder,  that  is,  notclied 
into  the  ladder  so  that  it  left  them  straight.     When 
you  would  put  the  ladder  up  against  the  building,  the 
rung  would  be  straight  up  and  down. 

Mr.  DOVELL.— What  would  be  straight  up  and 
down  ? 

A.  The  cleat  would  be  straight  up  and  down. 
They  were  notched  in  so  when  the  ladder  would  be  set 
up  against  the  building  they  would  be  straight  up  and 
down,  notched  in  about  a  half  inch  or  so  on  the  bot- 
tom side,  so  that  they  made  a  little  seat  there  for  the 
rung  to  sit  on,  notched  right  in  so  that  they  set  right 
into  the  two  by  fours. 

Q.  Did  you  see  the  foreman  at  that  place  on  the 
14th  day  of  Sept.,  1911 1        A.  Yes,  sir. 

Q.  Was  anything  said  at  that  time  about  ladders 
in  Mr.  Starr 's  hearing  to  the  foreman  % 

A.  Yes,  sir. 

Q.  And  by  the  foreman  ?        A.  Yes,  sir. 

Q.  What  was  said? 

A.  We  asked  for  some  ladders  to  do  the  work. 
There  were  four  of  us  there,  hadn't  only  the  one 
ladder  to  work  on. 

Q.  What  did  Mr.  Smith  say? 

A.  He  came  along  on  the  work  and  he  says,  ''We 
want  some  more  ladders.  This  ain't  long  enough, 
and  this  ain't  enough  ladders  for  us  to  work." 
''Well,"  he  says,  "You  will  have  [48—27]  to 
rusale  some." 

Q.  That  was  the  day  before  ? 

A.  That  was  the  day  before. 
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Q.  Did  he  say  anything  about  splicing? 

A.  Not  the  day  before  he  didn't.  The  ladders 
was  there — yes,  it  was  the  day  before  he  said,  and 
when  we  asked  him,  he  asked  us  if  we  had  ladders  and 
we  says,  ''No,  we  ain't  got  ladders,  nothing  to  do  the 
work."    "Well,"  he  says,  "you  will  have  to  rustle." 

Q.  That  was  the  day  before,  the  day  before  the  ac- 
cident? 

A.  Yes,  sir,  and  when  he  said  that  he  said,  "Splice 
these  ladders  together." 

Q.  When  was  it  you  had  a  talk  with  him  about  the 
splicing?        A.  That  day,  the  day  before. 

Q.  The  day  before  what  ? 

A.  The  day  before  the  accident. 

Q.  What  time  of  day  was  it? 

A.  Well,  it  was  along  about  lunch  time  or  noon, 
something  of  that  kind. 

Q.  He  told  you — what  did  he  tell  you  then? 

A.  He  told  us  to  splice  the  ladders  together,  the 
short  ladders  we  had  to  do  the  work. 

Q.  What  ladders  did  he  refer  to  ? 

A.  There  wasn't  only  the  two  short  ladders  on 
the  job.        A.  And  they  were  at  hand  when  he — 

A.  They  were  leaning  up  against  the  building. 

Whereupon  Court  adjourned  until  Tuesday  after- 
noon, October  the  8th,  1912,  2  o'clock.      [49-28] 
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TUESDAY  AFTERNOON  SESSION. 

October  8,  1912,  2  o'clock. 
THOS.  McCartney   on  the  stand. 

Direct  Examination  (Continued). 
(By  Mr.  BALLINGER.) 

Q.  Before  recess  was  taken  this  morning  you  stated 
that  on  the  afternoon  before  the  morning  of  the  15th 
of  Sept.,  1911,  the  foreman  was  at  the  place  of  work, 
and  in  response  to  a  request  for  ladders,  he  said  to 
splice  together  the  ladders  you  had,  and  there  were 
just  these  two  pieces  which  could  be  spliced  together  ? 
A.  Yes,  sir. 

Q.  Did  you  splice  them  ?        A.  Yes,  sir. 
Q.  How  were  they  spliced,  what  position? 
A.  They  were  together  on  the  sides  like  that  (indi- 
cating) . 

Q.  That  is  legs? 

A.  The  legs  were  lapped  about  12  or  14,  maybe  16 
inches,  and  nailed  then  to  the  other,  top  of  the  bottom 
piece  of  the  ladder  and  then  put  around,  14  iron  wire 
put  around  the  rung  to  hold  the  ladder  from  giving 
down,  so  that  if  the  notches  happened  to  break,  that 
the  wire  would  hold  it. 

Q.  Now,  which  piece  of  ladder  was  put  on  top  ? 
A.  The  small  piece. 

Q.  That  is  to  say,  the  Filer  ladder  was  put  on  top 
of  what  [50 — 29]  we  might  call  the  McCartney 
ladder?        A.  Yes,  sir. 

Q.  And  nailed  and  lashed  in  place  ?        A.  Yes,  sir. 
Q.  Who  did  the  nailing  and  lashing? 
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A.  We  both  done  the  nailing  and  lashing,  both  Mr. 
Starr  and  I. 

Q.  Who  did  the  principal  part  of  it  % 

A.  I  don't  know  who  done  the  principal  part.  I 
know  I  done  some  of  it  and  he  done  some  of  it;  we 
were  working  together. 

Q.  Did  that  splicing  give  way  any  other  time  after 
that?        A.  No,  sir. 

Q.  Where  were  you  on  the  morning  of  the  15th  of 
Sept.,  1911?        A.  Working  right  there  on  the  job. 

Q.  Where  was  Frank  Starr,  the  plaintiff? 

A.  Working  with  me,  close  to  me. 

Q.  And  who  else  were  working  on  the  job  that 
morning  ? 

A.  Mr.  Werner  and  Mr.  McMellon  and  Mr.  Dalton, 
Mr.  Starr  and  myself,  and  I  think  Mr.  Gould — I 
ain't  positive,  but  I  think  Mr.  Gould. 

Q.  Now,  did  an  accident  happen  to  the  plaintiff, 
Frank  Starr,  on  that  morning  ?        A.  Yes,  sir. 

Q.  About  what  time  in  the  morning  did  that  ac- 
cident happen  ? 

A.  A]x)ut  half -past  nine,  I  should  think. 

Q.  What  was  the  hour  of  going  to  work? 

A. .Eight  o'clock. 

Q.  Did  you  see  Frank  Starr  just  before  the  ac- 
cident happened,  [51—30]  just  before  it  hap- 
pened ? 

Q.  Just  before  it  happened,  no,  sir,  I  wasn't  look- 
ing or  noticing  particularly. 

Q.  Where  were  you  when  the  accident  happened? 

A.  On  the  ladder  about  12  or  15  feet  north  of  him, 
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on  the  same  building,  working  on  there  with  him. 

Q.  What  was  Mr.  Starr  engaged  in  doing  at  the 
time  of  the  accident? 

A.  He  was  about  to  pull  up  the  cable,  and  I  could 
see  the  position  he  was  in,  they  was  to  put  up  the  cable 
on  the  end,  up  over  a  nail  which  he  drove  in  the  wall. 

Q.  Was  the  cable  already  supported  at  a  place  near 
him? 

A.  About  13  feet  it  was,  the  support  from  him. 

Q.  You  mean  that  was  the  length  of  the  loose  end  ? 

A.  That  was,  the  first  support  from  where  he  was. 

Q.  About  13  feet?        A.  Yes,  sir. 

Q.  Now,  did  this  cable  have  a  sleeve  on  the  end  of 
it?        A.  Yes,  sir.  ■ 

Q.  What  was  the  nature  of  the  sleeve  ? 

A.  It  was  about  one  foot  long,  nearly  that,  and  then 
it  had  been  a  splice,  where  they  had  spliced  the  cable 
together, — it  Avas  an  old  cable  that  had  been  used  be- 
fore, and  in  taking  it  down  they  saAved  it  in  two,  and 
then  sealed  the  end  by  putting  solder,  pouring  on 
solder,  heating  it  and  pouring  it  on,  and  filled  the  end 
with  lead,  to  keep  the  air  and  moisture  out  of  it. 

Q.  Would  that  process  increase  the  weight  of  that 
end?        A.  Yes,  sir. 

Q.  Where  was  this  spliced  ladder  that  you  have 
testified  to?     [52—31] 

A.  It  was  standing  up  to  the  side  of  the  building, 
at  this  point  where  this  loose  end  was.  He  was  try- 
ing to  hang  up — 

Q.  Was  Starr  using  this  ladder  ?        A.  Yes,  sir. 
Q.  When  he  got  up  there,  just  before  the  accident, 
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what  was  he  doing? 

A.  He  was  trying  to  straighten  it  out  and  get  it 
in  place  so  we  could  cleat  it.  I  was  cleating  on  about 
12  or  15  feet  from  the  other  side  of  him  and  was  going 
along  putting  it  on  permanently.  He  was  taking  the 
slack  out  of  it  and  trying  to  get  it  up  there  in  place, 
so  he  could  go  to  cleating  the  upright  piece. 

Q.  In  attempting  to  hand  up  that  cable,  just  what 
position  was  he  in,  where  was  his  right  hand? 

A.  His  right  hand  was  up  onto  the  cable  in  this 
manner,  and  he  had  a  wire. 

Q.  We  can't  get  that  in  the  record  without  putting 
it  in  words.  His  right  hand  was  up  by  the  side  of 
his  head? 

A.  Holding  the  cable,  he  had,  his  right  hand  had 
a  wire,  in  the  other  hand  pulling  it  over  a  nail. 

Q.  Where  was  this  wire  fastened  he  was  pulling 
over  the  nail  with  his  left  hand  ? 

A.  It  was  under  the  end  of  this  splice — it  was  like 
a  knob  on  the  cable,  just  soldered  on;  the  wire  was 
underneath  the  splice  so  it  wouldn't  slip  off. 

Q.  He  was  pulling  up  with  his  left  hand  and  had 
his  right  hand  under  the  end  of  the  cable,  lifting  it 
up?        A.  Yes,  sir. 

Q.  Now,  did  he  have  either  hand  free  to  take  hold, 
to  press  [53 — 32]  against  the  building,  or  take 
hold  of  the  ladder  or  anything  of  that  kind  ? 

A.  No,  he  had  both  hands  occupied  with  the  cable 
and  wire. 

Q.  State  whether  or  not  the  attitude  which  he  as- 
sumed was  the  necessary  attitude  in  doing  work  of 
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that  kind.        A.  Yes,  sir. 

Q.  Was  his  body  above  or  below  the  top  of  the  lad- 
der— that  is  to  say,  was  the  ladder  in  front  of  him 
or  below  him '? 

A.  The  ladder  was  partly  in  front  of  his  leg. 

Q.  And  how  high  up  would  the  top  of  the  ladder 
reach  ? 

A.  It  wouldn't  reach  very  high^ — about  his  knees, 
probably. 

Q.  About  to  his  knees'?        A.  Yes,  sir. 

Q.  Was  the  ladder  setting  plumb  against  the  wall, 
or  was  the  bottom  out  ? 

A.  It  was  out  from  the  wall  pretty  much. 

Q.  And  he  was  on  the  upper  part  of  the  ladder, 
so  that  the  top  of  the  ladder  would  be  about  to  the 
level  of  his  knees?        A.  Yes,  sir. 

Q.  In  that  attitude?        A.  Yes,  sir. 

Q.  Just  describe  the  accident  as  it  happened  there 
at  that  time. 

A.  I  heard  the  noise,  the  snap,  and  I  turned  my 
head  around— I  was  standing  on  the  ladder— I  just 
turned  the  other  way  around,  and  I  turned  my  head 
like  that,  to  look  over  there,  and  when  I  did  I  saw 
him  coming  down  in  the  air. 

Q.  In  what  position  was  he  as  he  came  down? 

A.  He  was  coming,  when  he  started  first,  he  was 
kind  of  on  his  feet  downward,  and  gradually  he 
turned  over,  backwards,  [54—33]  and  kept  on 
going  backwards,  and  when  he  struck  the  ground  he 
struck  on  his  right  foot,  the  whole — with  his  foot  up 
in  the  air. 
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Q.  Which  foot  was  up  in  the  air  ? 
A.  The  left  was  kind  of  crumpled  down — his  left 
foot  was  kind  of  crumpled  under  and  he  struck  on 
his  right  like  that  (indicating),  on  his  heel,  and  that 
kind  of  broke  his  fall,  and  then  he  went  on  over  back- 
wards and  struck  with  his  head. 

Q.  Where  did  he  strike  with  his  head  ? 

A.  Struck  somewhere  on  the  back  of  his  head,  back 
or  side,  somewhere  near  that. 

Q.  As  he  fell,  did  he  fall  to  the  right  of  the  ladder, 
looking  towards  the  east  or  to  the  left? 

A.  He  fell  towards  the  right  of  the  ladder,  looking 
towards  the  east. 

Q.  Now,  did  you  observe  which  rung  it  was  that 
broke  ? 

A.  Not  exactly;  no.  I  was  excited  and  I  didn't 
make  a  careful  examination  of  it. 

Q.  What  is  your  best  impression  about  it? 

A.  I  think  it  was  the  first  or  second.  I  don't  know 
for  sure. 

Q,  The  top  or  one  next  to  it  ? 

A.  Yes,  the  first  or  second. 

Q.  Where  did  it  break,  the  north 'end  of  it  or  south 
end?        A.  The  south  end  of  it. 

Q.  In  what  direction  did  it  break — did  it  break 
square  off  or  slanting? 

A.  It  would  be  slanting,  nearly  that.  I  didn't  get 
a  good  view  of  it  because  I  was  excited,  like  every- 
body is,  but  it  looked  to  me  like,  at  a  glance,  that  it 
was  broke  slanting     [55 — 34]     ways  like,  across  the 
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rung,  although  it  broke  right  off  catering,  and  also 

slanting. 

Q.  Let's  see  if  I  get  your  meaning,  that  it  slanted 
from  the  top  downward  to  the  right. 

A.  From  the  rung  from  where  his  feet  was,  down 
to  the  side  piece. 

Q.  To  the  lower  part  ? 

A.  To  the  side  piece,  practically  slantways  on  the 
inside,  slantways  of  the  piece. 

Q.  The  edges  of  the  break,  were  they  horizontal 
right  across,  or  did  it,  as  it  were,  dip  ? 

A.  One  side  of  it  w^as  longer,  a  little  bit  longer  than 
the  other,  kind  of  slantways  through  the  wood. 

Q.  When  you  reached  the  bottom,  did  you  go  down 
the  ladder  at  once  to  where  he  was  ? 

A.  I  did ;  yes,  sir. 

Q.  What  appeared  to  be  his  condition  as  to  being 
conscious  unconscious  ? 

A.  He  was  unconscious. 

Q.  What  was  done  with  him? 

A.  He  w^as  carried  into  a  building  there — I  don't 
know  what  the  name  of  it  is — but  they  carried  him  in 
there,  until  they  could  get  physicians  and  an  am- 
bulance to  take  him  away. 

Q.  Was  he  taken  to  the  hospital?        A.  Yes,  sir. 

Q.  To  what  hospital  was  he  taken  ? 

A.  City  Hospital. 

Q.  Did  you  visit  him  after  that?  A.  I  did. 
[56—35] 

Q;.  When? 

A.  I  went  with  him  from  the  accident,  went  with 
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him  in  the  ambulance  to  the  hospital. 

Q.  Did  his  condition  remain  the  same  or  did  it 
change  on  the  way? 

A.  Well,  he  came — he  came  to,  but  not  so  he  would 
know  me,  or  know  who  I  was  or  anything  like  that. 
He  didn't  seem  to  realize  anybody.  He  was,  of 
course,  so  he  could  speak,  but  he  wouldn't  seem  to 
realize. 

Q.  Was  his  speech  regular  and  sensible  or  inco- 
herent ?        A.  It  was  not. 

Mr.  DOVELL.— Q.  It  was  not  what? 

Q.  Was  insensible? 

A.  No,  he  was  going  down — he  came  to  before  they 
got  down  there  in  the  ambulance,  going,  he  came  to 
at  the  building  in  the  ambulance  going  down.  I  was 
holding  his  shoulder  and  he  says  to  me,  ''Let  me  out 
of  here.  I  am  all  right,  I  am  all  right — let  me  out 
of  here."  I  said,  "No,  you  are  hurt,  Frank."  That 
is  what  I  said  to  him,  and  he  said,  ''Oh,  no,  I  ain^t 
hurt,"  and  I  says,  "You  better  lay  right  here  and 
keep  quiet." 

Q.  Had  you  known  Mr.  Starr  long  before  the  time 
of  this  accident? 

A.  I  had  known  him  for  about  two  and  a  half 
years. 

,Q.  What  appeared  to  be  the  state  of  his  health 
prior  to  that  time?        A.  Healthy  and  strong. 

Q.  Did  you  ever  know  him  to  be  sick  or  ailing  in 
any  way?        A.  No,  sir. 

Q.  What  was  his  complexion?     [57—36] 

A.  It  was  healthy,  red  complexion. 
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Q.  Did  you  observe  whether  his  temperament  was 
a  happy  one,  or  a  moody  one,  before  he  was  hurt? 

A.  I  don't  understand  you. 

Q.  What  kind  of  a  man  was  he  in  regard  to  being 
pleasant  and  healthy,  or  sad? 

A.  He  was  a  pleasant,  good-natured  man.  Very 
good  natured ;  always  pleasant,  whenever  he  met  you. 
He  always  had  a  smile — was  always  very  nice  to 
everybody  he  met. 

Q.  Have  you  seen  him  very  frequently  since  this 
accident?        A.  I  have,  frequently. 

Q.  And  up  to  the  present  time  ? 

A.  Up  to  the  present  time. 

Q.  What,  if  any,  changes  have  you  noticed  in  his 
appearance,  or  his  expression,  or  his  complexion  gen- 
erally, what  changes,  if  any,  did  you  notice  since  the 
accident? 

A.  His  changes,  he  seemed  as  if  he  acts  like  he  is 
lost  or  dreaming,  and  he  has  a  whole  lot  on  his  mind. 
He  sits — 

Q.  Do  3"ou  notice  any  peculiar  expression  on  his 
face? 

A.  He  sits  at  times,  don't  appear  to  hear  anybody 
or  see  anybody,  just  simply  sits  there  with  his  head 
down  and  he  don 't  act  like  the  same  man.  I  wouldn  't 
know  he  was  the  same  man. 

Q.  What  change,  if  any,  have  you  noticed  in  his 
complexion  ? 

A.  He  is  pale  at  times,  doesn't  seem  in  good  health. 

Q.  Have  you  noticed  any  change  in  his  disposition, 
that  is,  whether  he  is  less  happy  in  dispositon? 


54  The  Pacific  Telephone  etc.  Company 

(Testimony  of  Thos.  McCartney.) 

A.  I  have  noticed  that  he  isn't  happy. 

Q.  Have  you  noticed  any  particular  expression  on 
his  face  that  you  didn't  see  before  the  injury? 
[58—37] 

A.  I  do,  but  I  can't  explain  that.  I  can't  explain 
the  expression,  but  I  have  seen  the  change  in  the  ex- 
pression on  his  face. 

Q.  Is  the  expression  that  he  now  bears  such  as  you 
have  observed  since  the  accident  ? 

A.  Something  like  that,  yes,  sir.  I  say,  at  differ- 
ent times  it  shows  there  more  than  at  others. 

Cross-examination. 
(By  Mr.  DOVELL.) 

Q.  This  ladder  upon  which  Starr  was  standing  at 
the  time  the  accident  occurred  was  made  up  of  two 
short  ladders,  one,  I  understand,  about  12  feet  and 
the  other  about  6  feet  ?        A.  Yes,  sir. 

Q.  The  shorter  one,  or  the  six  foot  ladder,  spliced 
on  top  of  the  other  one?        A.  Yes,  sir. 

Q.  Now,  what  character  of  a  ladder  was  this  top 
one  ? 

A.  It  was  very  rough  material,  not  finished  mate- 
rial. 

Q.  Was  it  a  frail  ladder? 

A.  It  was  a  frail  appearing — 

Q.  What  were  the  sides  of  it  made  of  ? 

A.  I  think  it  was  made  of  oak ;  I  ain't  sure. 

Q.  What  size,  what  dimension? 

A.  I  should  think  they  were  two  and  a  half  inches, 
two  or  two  and  a  half  by  three-quarters  of  an  inch. 

Qi.  About  two  and  a  half  by  three-quarters  ? 
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A.  Yes,  that  is  in  thickness. 

Q.  About  three-quarters.  The  sides  of  the  ladder 
were  about  [59—38]  three-quarters  of  an  inch 
thick?        A.  Yes,  sir. 

Q.  And  about  two  and  a  half  inches  broad  *? 
A.  Yes,  and  the  rungs  were  made  of  something 
similar  to  the  same  stuff. 

Q.  About  the  same  size"?        A.  Yes,  sir. 
Q.  Set  in  with  a  sort  of  a  half  mortice  ? 
A.  No,  sir,  they  were  nailed  on  the  outside  of  the 
ladder. 

Q.  The  rungs  were  nailed  on  the  outside  ? 
A.  Outside  of  this  three-quarters  of  an  inch. 
Q.  Were  they  laid  into  the  side  pieces  at  all  ? 
A.  No,  they  weren^t. 
Q.  Just  nailed  on  the  outside? 
A.  Just  nailed  on  the  outside. 
Q.  How  many  notches  on  each  end,  do  you  know? 
A.  I  think  there  was  one  or  two.     I  didn't  ex- 
amine them  closely. 

Q.  It  is  your  impression  they  were  made  of  oak? 
A.  White ;  yes. 

Q.  Where  did  these  two  ladders,  two  pieces  of  lad- 
der which  made  up  this  one  ladder,  come  from? 

A.  I  borrowed  one  from  John  Davis— I  think  it 
is  John  Davis,  the  paint-shop;  they  have  a  shop  down 
there  where  they  have  paints. 
Q.  Where? 
A.  It  is  just  a  half  a  block  below  where  we  were 

working. 

Q.  You  borrowed  it.    Did  you  go  and  ask  them  to 
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give  it  to  you  % 

A.  Yes,  sir,  I  went  there  and  asked  the  gentleman 
if  I  could  take  his  ladder.     [60—39] 

Q.  That  was  the  lower  half? 

A.  That  was  the  lower  half ;  yes,  sir. 

Q.  Where  did  the  upper  part  come  from? 

A.  It  was  on  the  job,  by  some  of  the  boys  getting 
it. 

Q.  You  don't  know  who  got  it  ? 

A.  No,  I  don't  really  know. 

Q.  Did  the  company  supply  either  one  of  those? 

A.  No,  sir. 

Q.  You  boys  who  were  there  on  the  work  went  and 
got  those  ladders?        A.  Yes,  sir. 

Witness  excused.     [61 — 40] 

[Testimony  of  E.  D.  McMellon,  for  Plaintiff.] 

E.  D.  McMELLON,  having  been  first  duly  sworn, 
testified  as  follows  on  behalf  of  the  plaintiff : 

Direct  Examination. 
(By  Mr.  BALLINGER.) 

Q.  What  is  your  name?        A.  E.  D.  McMellon. 

Q.  What  is  your  business  or  occupation  ? 

A.  I  am  an  electrician. 

Q.  Have  you  ever  worked  for  the  Pacific  Tele- 
phone and  Telegraph  Co.  ?        A.  Yes,  sir. 

Q.  During  what  period  did  you  work  for  them? 

A.  I  think  I  went  to  work  for  them  on  June  the 
5th,  1908,  if  I  am  not  mistaken,  and  worked  from 
then  until  some  date  in  March,  I  am  not  sure  what  the 
date  was. 
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Q.  Of  what  year?        A.  Of  this  year. 

Q.  In  what  capacity  did  you  work  for  them  ? 

A.  I  was  classed  as  an  installer  in  the  cable  de- 
partment. 

Q.  Did  you  work  at  any  time  in  the  same  gang  with 
Frank  Starr?        A.  Yes,  sir. 

Q.  During  what  period  did  you  work  with  him? 

A.  Well,  I  worked  off  and  on  with  him,  I  think 
about  three  years  of  that  period. 

Q.  Who  was  the  foreman  in  charge? 

A.  Mr.  George  Smith. 

Q.  Who  undertook  to  furnish  the  ladders  that  were 
used  by  the  men  employed  by  the  company?  [62 — 
41] 

A.  The  company  was  supposed  to  furnish  them 

Q.  Through  whom  did  they  furnish  them? 

A.  Through  the  foreman. 

Q.  Did  they  always  supply  a  sufficient  number? 

A.  They  never  did  until  after  Mr.  Starr's  acci- 
dent. 

Q.  They  didn't  at  any  time  prior  to  the  accident? 

A.  No. 

Q.  From  time  to  time  they  didn't  supply  enough? 

A.  Never  that  I  knew  of. 

Q.  Now,  when  a  job  required  a  larger  number  of 
ladders  than  the  company  supplied,  what,  if  any, 
directions  were  given  by  the  foreman? 

A.  The  foreman  directed  us  to  borrow  ladders 
wherever  we  could  get  them,  as  a  rule. 

Q.  And  could  you  get  them  then? 

A.  Sometimes  we  could,   if  we  couldn't  borrow 
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them  we  stole  them — got  them  the  best  way  we  could, 

usually. 

Q.  Were  you  working  in  the  gang  with  Frank 
Starr  at  the  time  he  got  hurt  ? 

A.  Yes,  sir ;  I  was  working  about  50  feet  from  him 
at  the  time  he  was  hurt. 

Q.  What  ladders  were  on  the  job  at  that  time? 

A.  There  was  one  company  ladder  and,  I  believe, 
either  four  or  five  borrowed  ladders. 

Q.  How  about  the  spliced  ladder  from  which  he 
fell — are  you  familiar  with  that  ladder? 

A.  I  saw  the  ladder. 

Q.  Do  you  know  who  borrowed  the  upper  portion 
of  that  ladder? 

A.  I  can't  swear  who  borrowed  it,  but  I  think  Mr. 
Filer  borrowed  it;  I  am  not  sure.     [63-42] 

Q.  Do  you  know  who  used  that  for  a  day  or  two 
before  the  accident? 

A.  I  think  that  Mr.  Filer  used  it.  I  couldn't 
swear  that  he  used  it. 

Q.  The  other  portion,  who  borrowed  it,  if  you 
know?        A.  Mr.  McCartney,  as  near  as  I  know. 

Q.  Do  you  recall  the  foreman  being  on  the  job  at 
that  place  a  couple  of  days  before  the  accident  ? 

A.  He  had  been  there  every  day,  I  believe,  for  a 
week. 

Q.  Do  you  remember  whether  anything  was  said 
to  him  about  the  shortage  of  ladders  ? 

A.  I  understood  there  was;  I  didn't  say  nothing 
to  him  personally,  myself,  but  I  understood  there 
was — 
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Mr.  DOVELL. — Never  mind. 

Q.  Anything  that  others  told  you  wouldn't  be  ad- 
missible. 

A.  I  didn't  do  any  of  the  complaining  about  it  to 

him. 

Q.  Now,  at  the  time  the  Filer  ladder  was  borrowed 
and  at  the  time  the  McCartney  ladder  was  borrowed, 
aside  from  those  two  pieces  of  ladder,  what  ladder 
was  on  the  job? 

A.  There  was  one  extension  ladder  belonging  to  the 
company. 

Q.  Were  you  present  the  day  before  the  accident, 
in  the  afternoon,  when  the  foreman  came  on  the  job 
and  something  was  said  to  him  concerning  some  lad- 
ders were  needed'?        A.  Yes,  sir,  I  was  there. 

Q.  What,  if  anything,  was  said? 

A.  Why,  I  don't  just  know  what  was  said  in  regard 
to  the  shortage  of  ladders.  I  know  he  told  the  boys. 
I  hear  him  tell  two  of  the  boys  to  splice  those  two  lad- 
ders together  and  use  them. 

Q.  Was  that  done  ?     [64-43] 

A.  Yes,  sir,  that  was  done. 

Q.  Did  you  see  this  ladder  that  was  used  for  the 
job  before  the  day  of  the  accident?        A.  Yes,  sir. 

Q.  What  was  its  color  and  appearance  ? 

A.  It  was  a  dark,  weather-beaten  ladder,  un- 
painted. 

Q.  Was  it  rough  or  smooth? 

A.  As  near  as  I  can  remember  it  was  a  rough 
finished  ladder. 

Q.  Did  you,  from  such  observation  of  it  as  you 
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made,  see  any  cross-grained  rungs  in  it  ? 

A.  No,  sir. 

Q.  How  long  have  you  been  accustomed  to  use  lad- 
ders in  the  way  of  business  ? 

A.  For  the  last  four  or  five  years. 

Q.  Is  it  customary  to  have  rungs,  cross-grained 
rungs,  in  a  ladder  ?        A.  No,  sir,  it  is  not. 

Q.  Is  such  a  rung  safe  for  use? 

A.  No,  it  is  not,  it  is  unsafe. 

Q.  You  didn't  observe,  however,  that  there  was 
any  cross-grained  rung  in  this  ladder  at  the  time  be- 
fore the  accident? 

A.  No,  sir,  not  before  the  accident. 

Q.  Was  the  fact  that  is  was  cross-grained  observ- 
able then,  by  the  ordinary  use  of  the  ladder  without 
a  particular  inspection? 

A.  No,  sir,  it  was  not. 

Q.  When  this  accident  happened,  I  understand 
you  were  about  fifty  feet  away.  What  were  you 
doing  ? 

A.  At  the  time  of  the  accident  I  was  kind  of  stal- 
ling around,  waiting  for  him  to  finish  the  job  he  was 
on,  so  I  could  use  [65-44]  the  same  ladder.  I  had 
a  job  to  do  and  the  ladder  I  was  using  wasn't  quite 
high  enough,  and  I  was  waiting  for  him  to  finish  the 
one  he  had,  so  I  could  get  them. 

Mr.  DOVELL.— Waiting  for  whom? 

A.  For  Mr.  Starr. 

Q.  You  waited  then  to  use  the  ladder  yourself? 

A,  Yes,  sir. 

Q.  Did  you  notice  Frank  Starr  working  up  there 
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at  the  top  of  the  ladder  before  he  felH 
A.  I  noticed  him  near  the  top  of  the  ladder;  yes, 

sir. 

Q.  Did  you  observe  whether  he  had  gone  higher 
than  a  place  where  he  could  hold  onto  the  ladder  with 
his  hands'? 

A.  No,  sir,  I  didn't  take  no  particular  notice  of  it. 

Q.  Did  not  take  any  notice  ?        A.  No,  sir. 

Q.  What  was  he  doing  up  there,  as  far  as  you 
know? 

A.  He  was  fastening  a  cable  up  temporarily  on  the 
side  of  the  building. 

Q.  What  attracted  your  attention  to  the  acci- 
dent? 

A.  Why,  I  don't  know  whether  I  heard  him  fall, 
or  whether  I  heard  some  of  the  boys  call  that  were 
further  up  the  ladder.  I  know  some  noise  attracted 
me  and  turned  round  and  saw  him  lying  on  the — 

Q.  Did  you  go  where  he  was  ?        A.  Yes,  sir. 

Q.  What  was  his  condition  ? 

A.  He  was  unconscious  when  I  arrived. 

Q.  Were  you  there  when  he  was  removed  to  the 
hospital?        A.  Yes,  sir. 

Q.  Did  his  condition  change  any  from  the  time 
that  you  first  [66-45]  saw  him  until  he  was  re- 
moved to  the  hospital?        A.  No,  sir. 

Q.  Still  remained  unconscious? 

A.  Still  remained  unconscious. 

Q.  Did  you  or  anybody  at  that  time  take  this  lad- 
der down? 

A.  There  was   two   men  of  the    company — I  had 
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nothing  to  do  with  it — the  company  sent  two  men  out 

from  the  office  to  secure  the  ladder. 

Q.  Did  you  examine  that  rung  at  that  time  % 

A.  I  did,  yes,  sir. 

Q.  What  was  its  condition,  how  was  it  broken  ? 

A.  It  was  split,  kind  of  crossways. 

Q.  Was  the  larger  piece  hanging  down  or — 

A.  The  larger  piece  of  it  was  hanging  down ;  yes. 

Q.  Did  you  then  at  that  time  make  an  examination 
of  this  rung? 

A.  No  particular  examination.  I  just  simpl}' 
looked  at  it. 

Q.  Could  you  then  detect  whether  or  not  it  was 
cross-grained?        A.  Yes,  sir. 

Q.  What  was  the  fact  as  to  that  ? 

A.  It  was  cross-grained.  Nothing  but  a  piece  of 
cross-grained  timber  could  split  as  it  split. 

Q.  Aside  from  the  particular  break,  the  particular 
place  of  the  break,  could  jom  see  that  it  was  cross- 
grained — 

A.  I  didn't  make  no  particular  examination  of 
it  aside  from  where  it  was  broken. 

Q.  But  it  was  obseryable  that  it  was  cross-grained  ? 

A.  Yes,  sir. 

Q.  Would  that  defect,  that  condition  of  the  board, 
have  been  obseryable  before  the  accident,  if  one  had 
paid  special     [67-46]     attention  to  it? 

A.  If  they  had  made  a  close  inspection  of  it,  it 
would  haye,  I  think. 

Q.  How  long  had  you  known  Frank  Starr  before 
this  accident  ? 
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A.  In  the  neighborhood  of  three  years.  I  couldn't 
state  the  exact  date. 

Q.  What  was  his  appearance  with  respect  to  health 
or  sickness  before  the  accident  ? 

A.  He  always  had  the  appearance  of  being  very 
healthy. 

Q.  Did  you  ever  know  him  to  be  laid  off  from  his 
work,  or  sick,  or  anything,  or  in  any  manner  dis- 
abled before  this  accident? 

A.  I  never  knew"  him  to  lose  an  hour's  time. 

Q.  What  was  his  complexion  at  that  time  with  re- 
spect to  color  in  his  face  *? 

A.  Why,  he  was  rosy  complexioned  fellow. 

Q.  What  was  his  disposition  before  the  injury  as 
to  being  happy  or  unhappy? 

A.  He  was  always  perfectly  happy,  was  a  jolly 
sort  of  a  fellow. 

Q.  Have  you  seen  him  a  number  of  times  since  the 
accident?        A.  I  have  seen  him  twice. 

Q.  What  change,  if  any,  have  you  noticed  in  him 
since  the  accident? 

A.  Well,  he  doesn't  have  the  same  healthy  appear- 
ance he  had  before  the  accident. 

Q.  Have  you  noticed  any  change  in  his  expression  ? 

A.  Not  particularly;  no.  I  haven't  seen  but  very 
little  of  him,  I  have  just  seen  him  twice. 

Q.  You  observed  him  at  his  work  from  time  to  time 
before  the  accident?     [68-47] 

A.  Yes,  sir. 

Q.  Did  he  appear  to  be  a  careful  or  careless  sort 
of  worker? 
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A.  I  always  considered  him  an  extraordinary 
cautious  worker,  very  careful. 

Q.  Do  you  know  how  much  he  was  earning  f 

A.  He  was  earning  $3.75  per  day. 

Cross-examination. 
(By  Mr.  DOVELL.) 

Q.  You  didn  't  get  either  one  of  these  pieces  of  the 
ladder?        A.  No,  sir. 

Q.  Who  got  them,  do  you  know? 

A.  To  the  best  of  my  knowledge,  Mr.  Filer  got  one 
piece  of  them  and  Mr.  McCartney  the  other. 

Q.  Filer  got  the  top  part  and  McCartney  the  lower 
part?        A.  Yes,  sir. 

Q.  McCartney  and  Filer  were  fellow  employees, 
were  they?        A.  Yes,  sir. 

Q.  Working  in  the  same  line  of  work? 

A.  Yes,  sir. 

Q.  What  were  you  all  called? 

A.  We  were  classified  as  installers,  but  we  were 
doing  cable  work,  working  in  the  cable  department. 

Q.  What  did  you  call  yourself,  journeyman — 

A.  Journeyman  installers,  we  were  called. 

Q.  You  and  McCartney  and  Filer  were  occupying 
the  same  position,  were  you?        A.  Yes,  sir. 

Q.  Neither  one  was  over  the  other  ?     [69-48] 

A.  No,  sir;  we  were  all  working  under  the  direc- 
tion of  Mr.  Smith. 

Q.  Now,  how  close  an  inspection  would  it  have  re- 
quired to  see  that  this  rung  which  broke  was  cross- 
grained  ? 

A.  Well,  I  imagine  it  would  have  taken  a  careful 
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examination  of  it  before  the  accident. 

Q.  How  do  you  mean,  how  careful? 

A.  Well,  if  a  man  got  right  down  and  probably  ex- 
amined the  wood  real  carefully  and  close  he  could 
have  noticed  it. 

Q.  Suppose  Smith  had  examined  it  to  deter- 
mine whether  it  was  cross-grained  or  not,  what  would 
he  have  had  to  have  done,  would  he  have  had  to 
scrape  the  timber?        A.  I  think  not. 

Q.  He  wouldn't  had  to  have  done  that? 

A.  No. 

Q.  Would  he  have  had  to  use  a  magnifying  glass  ? 

A.  I  wouldn't  judge  he  would  have. 

Q.  You  mean  to  say  Smith  could  have  seen  it  with 
his  naked  eye  if  he  had  just  taken  the  ladder  in  his 
hand  and  looked  at  it? 

A.  I  think  he  could,  3^es,  if  he  had  looked  at  it 
closely. 

Q.  How  long  would  it  have  taken  him  to  do  that  ? 

A.  I  shouldn't  judge  it  would  have  taken  very  long. 

Q.  Could  he  have  done  it  in  an  instant  ? 

A.  No,  I  think  no. 

Q.  He  wouldn't  have  had  to  cut  into  the  grain  or 
anything  of  that  kind? 

A.  It  wouldn't  have  taken  him  very  long  to  exam- 
ine the  one  rung. 

Q.  He  wouldn't  have  had  to  scrape  the  timber  or 
cut  into  it  at  all?     [70—49] 

A.  I  think  not.     I  don't  know.     He  might  have. 

Witness  excused. 
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J.  W.  WERNER,  having  been  first  duly  sworn, 
testified  as  follows,  on  behalf  of  the  plaintiff: 

Direct  Examination. 
(By  Mr.  BALLINGER.) 

Q.  What  is  your  full  name  ?        A.  J.  W.  Werner. 

Q.  And  where  do  you  reside  *?        A.  In  Seattle. 

Q.  What  is  your  business  ? 

A.  Journe^Tiian  installer. 

Q.  For  what  company  are  you  working? 

A.  For  the  Sunset. 

Q.  That  is  the  Pacific  Telephone  and  Telegraph 
Co.,  the  defendant  in  this  case  ?        A.  Yes,  sir. 

Q.  How  long  have  you  been  working  for  them  ? 

A.  Well,  I  guess  about  fourteen  months,  something 
like  that. 

Q.  Fourteen  months  ? 

A.  Yes,  altogether.     [71-50] 

Q.  How  long  had  you  been  working  for  them  just 
before  this  accident  ?        A.  About  a  half  a  year. 

Q.  You  have  been  working  for  them  now  about 
half  a  year? 

A.  No,  I  mean  half  a  year  before  the  accident. 

Q.  How  long  had  you  been  working  for  them  be- 
for  this?        A.  Oh,  two  months,  I  gTiess. 

Q.  Were  you  brought  here  by  the  defendant  in 
this  case?        A.  Yes. 

Q.  Now,  you  worked.  I  think,  for  the  company  at 
the  time  Mr.  Starr  was  injured?        A.  Yes,  sir. 

Q.  And  for  quite  a  while  before  that? 
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A.  Yes,  sir. 

Q.  And  worked,  I  think,  in  the  same  gang  with 
him,  did  you  not?        A.  Yes,  sir. 

Q.  Did  you  work  at  the  place  where  he  was  in- 
jured, I  mean  in  that  immediate  vicinity,  for  two 
or  three  days  before  the  time  he  was  hurt? 

A.  I  guess  I  was  working  there  just  about  a  week, 
I  guess. 

Q.  How  many  men  were  working  in  that  gang? 

A.  Six  or  seven. 

Q.  Was  Mr.  Starr  one  of  those  men  ? 

A.  Yes,  sir. 

Q.  How  many  company  ladders  were  furnished 
for  that  gang  at  that  place? 

A.  Well,  there  was  only  one  extension  ladder. 

Q.  One  ladder,  an  extension  ladder? 

A.  Yes,  two  parts. 

Q.  Who  was  supposed  to  furnish  the  ladders,  the 
company,  or     [72 — 51]     the  men? 

A.  The  company. 

Q.  Did  they  always  furnish  a  sufficient  number 
before  this  accident? 

A.  Well,  so  long  as  I  have  been  working  for  the 
company,  I  have  been  using  the  company  ladder, 
only  that  extension  ladder. 

Q.  Did  you  say  that  they  always  had  ladders 
enough?        A.  No,  I  only  saw  one. 

Q.  How  many  men  can  work  with  one  ladder? 

A.  Only  one,  if  they  got  to  use — only  one  man  used 
the  ladder,  because  if  he  didn't  take  so  far  up  on  the 
wall,  two  men  work  on  each  one. 
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Q.  Two  men  would  use  a  ladder  if  it  were  well  up 
on  the  wall  ?        A.  Yes,  sir. 

Q.  Did  you  see  the  two  ladders  that  were  spliced 
together  before  Mr.  Starr  was  hurt?        A.  No. 

Q.  You  didn't  see  those  ladders  before  they  were 
spliced  1 

A.  No;  I  didn't  see  them  before  the  accident. 

Q.  Where  were  you  at  the  time  of  the  accident? 

A.  Oh,  I  guess  about  three  of  four  feet  from  the 
accident. 

Q.  Were  you  down  near  the  foot  of  the  ladder 
that  Starr  was  climbing?        A.  Yes. 

Q.  What  were  yoUr  duties  there  % 

A.  Just  gripping  up  the  cable.  I  didn't  do  any- 
thing at  that  time.  I  was  standing  down  on  the 
ground  right  before  the  accident. 

Q.  You  were  down  on  the  ground  at  the  time  of 
the  accident?     [7^—52]        A.  Yes,  sir. 

Q.  Now,  did  you  see  the  ladder  after  it  was  spliced 
together?        A.  Yes,  sir. 

Q.  Did  you  see  the  upper  rung  of  the  ladder? 

A.  Yes,  sir. 

Q.  Did  you  observe  what  its  color  and  general 
appearance  was? 

A.  No,  I  just  took  a  look  after  the  accident.  I 
didn't  exactly  examine  it. 

Q.  You  looked  at  it  as  one  does  in  using  an  instru- 
mentality of  that  kind?        A.  Yes,  sir. 

Q.  Did  you  observe  any  defect  in  it? 

A.  No,  sir. 

Q.  Whether  it  was  cross-grained  or  not  cross- 
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grained  before  the  accident "?        A.  No,  sir. 

Q.  What  attracted  your  attention  to  the  accident? 

A.  Well,  I  just  happened  to  look  up  at  the  time 
Frank,  Mr.  Starr,  he  fell  down. 

Q.  You  saw  him  while  he  was  falling  ? 

A.  Yes,  he  was  falling  right  straight  down. 

Q.  Did  you  notice  how  he  lit? 

A.  He  struck  the  ground  on  his  feet  and  then 
turned  over. 

Q.  Turned  over  and  struck  on  his  head? 

A.  Yes,  sir. 

Q.  Was  he  conscious  or  unconscious  after  he  fell? 

A.  Well,  he  was  off,  unconscious  for  about  ten  or 
fifteen  minutes,  I  guess. 

Q.  Absolutely  unconscious  for  that  length  of  time? 

A.  Yes.     [74r-53] 

Q.  What  kind  of  a  surface  was  there  on  that  street 
— was  it  a  paved  surface  or  unpaved  street  ? 

A.  It  is  paved. 

Q.  What  is  it  paved  with? 

A.  I  guess — I  guess  it  is  stone,  so  far  as  I 
remember. 

Q.  Just  before  Frank  fell  what  was  he  doing? 

A.  He  was  hanging  up  cable,  along,  going  to  cleat 
up  the  wall. 

Q.  Was  he  well  up  toward  the  top  of  the  ladder? 

A.  That  time  he  was  not,  he  cleat  up,  hang  up  the 
cable — he  was  not  up  on  the  top  of  the  ladder.  He 
was  working,  I  don't  know  how  long,  he  was  work- 
ing on  the  ladder — I  guess  about  ten  or  fifteen 
minutes  before  he  went  up  on  the  top  of  the  ladder. 
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Q.  When  tie  went  up  to  the  top,  how  was  he,  in 
what  position  was  he,  where  were  his  hands? 

A.  He  was  holding  the  cable  with  his  right  hand 
and  trying  to  drive  a  nail  between  the — trying  to 
put  a  piece  of  wire  on  the  nail  in  the  cable. 

Q.  How  did  he  have  his  right  hand,  was  it  up  by 
his  head? 

A.  His  right  hand  being  about  that  way  (indicat- 
ing). 

Q.  Was  the  cable  in  the  palm  of  his  hand? 

A.  The  cable,  I  guess — 

Q.  He  had  then  the  palm  of  his  hand  somewhat 
upwards,  and  the  cable  resting  in  the  palm  of  his 
hand  in  that  manner,  (indicating)  ?        A.  Yes. 

Q.  The  left  hand  was  holding  a  wire,  you  say? 

A.  Yes,  holding  the  wire  to  put  on  the  nail. 

Q.  To  wrap  it  around  the  nail?     [75 — 54] 

A.  Yes,  sir. 

Q.  Was  that  position  the  natural  and  ordinary 
position  of  a  line  man  putting  up  cable  in  that 
manner?        A.  Yes,  that  is  the  only  way. 

Q.  Would  you  say  that  he  had  any  opportunity  in 
doing  his  work  to  hold  on  to  anything,  that  is  to  say, 
to  hold  on  to  the  side  of  the  ladder,  or  to  brace  him- 
self in  any  way,  or  were  his  hands  occupied  fully  ? 

A.  Well,  he  was  standing  close  to  the  wall  and  he 
was  hanging  up  the  cable.  He  didn't  have  hold  of 
ami'hing  except  the  cable. 

Q.  Had  you  observed  anything  wrong  with  the 
ladder  before  the  accident? 

A.  No,  I  didn't  look  at  it. 
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Q.  Did  you  see  the  ladder  and  (the  rung  which 
gave  way,  immediately  after  the  accident? 

A.  Yes,  right  after  the  accident. 

Q.  What  rung  was  broken  ? 

A.  It  was  the  second  one  from  the  top. 

Q.  It  was  the  second  one  from  the  top  ? 

A.  Yes,  sir. 

Q.  In  what  manner  was  it  broken,  straight  across 
or  in  a  slanting  direction? 

A.  -Slanting  down,  from  the  left  side  down  to  the 
right. 

Q.  How  long  have  you  been  accustomed  to  use 
ladders  in  your  work? 

A.  I  have  been  working  in  the  business  for  about 
eight  years,  and  been  using  a  ladder  right  along. 

Q.  What  is  the  fact  as  to  whether  a  ladder  with 
a  cross-grained  rung  is  safe  or  unsafe,  what  is  the 
fact  of  that?     [76—55] 

A.  Well,  I  don't  know  that  they  were.  The  most 
of  the  ladders  I  have  been  using,  was  a  long  one  like 
an  extension  ladder. 

Q.  Suppose  a  ladder  had  a  cross-grained  rung,  is 
the  fact  of  it  being  cross-grained  an  element  of 
danger,  or  not  ?        A.  I  suppose ;  that  is  hard  to  teU. 

Cross-examination. 
(By  Mr.  DOVELL.) 

Q.  Is  this  the  ladder?     (Indicating  ladder.) 

A.  Yes,  sir. 

Q.  And  is  this  ladder  in  the  same  condition,  in 
exactly  the  same  condition  as  it  was  immediately 
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after  the  accident  happened?        A.  Yes,  sir. 

Q.  You  have  examined  it  so  that  you  can  say  that  ? 

A.  Yes. 

Mr.  DOVELL.— I  would  like  to  offer  the  ladder  in 
evidence  as  part  of  the  cross-examination  of  the  wit- 
ness. ; '  •*•  .^.||l 

(Whereupon  said  ladder  was  admitted  in  evidence 
as  marked  Defendant's  Exhibit  "1.") 

Mr.  BALLINGER. — I  have  no  objection. 

■Q.  This  is  the  rung  which  was  broken,  is  if? 

A.  Yes,  sir. 

Q.  This  was  the  rung,  then,  upon  which  he  was 
standing  at  the  time  he  fell?        A.  Yes,  sir. 

Mr.  DOVELL. — I  would  like  at  some  period 
during  the  trial  to  have  [77 — 56]  the  Court  and 
each  member  of  the  jury  come  down  closely  and 
examine  the  rung. 

Mr.  BALLING-ER.— Might  not  the  rung— he  says 
this  special  rimg — of  course,  the  record  doesn't  show 
what  he  was  pointing  to.  Might  that  not  be  desig- 
nated in  some  appropriate  way? 

By  the  COURT.— I  think  that  would  be  better. 

Mr.  DOVELL. — Let  a  card  be  tied  to  it  and  we 
can  write  on  the  card  the  rung  upon  which  the  plain- 
tiff was  standing  at  the  time. 

Mr.  BALLINGER. — It  is  the  only  rung  which 
appears  on  the  Exhibit  to  be  loose  from  the  ladder 
on  either  end. 

Mr.  DOVELL. — Let  it  go  into  the  record  the  wit- 
nesses have  testified  the  rung  on  which  the  plaintiff 
was  standing  at  the  time  the  accident  occurred  is 
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the  rung  which  appears  broken  upon  the  ladder.     I 

think  there  is  no  dispute  about  that  fact. 

Redirect  Examination. 
(By  Mr.  BALLINGIER.) 

Q.  This  ladder,  did  you  notice  what  became  of  it 
at  the  time  of  the  accident? 

A.  We  took  it  up  to  the  office  on  5th  Avenue. 

Q.  And  it  was  left  there? 

4.  Well,  I  was  one  of  them  that  carried  it  up. 

Q.  When  did  you  next  see  it  ? 

A.  This  is  the  first  time  I  saw  it  after. 

Q.  This  is  the  first  time  since  the  time  you  took 
it  to  the  office  immediately  following  the  accident? 
[78—57]         A.  Yes,  sir. 

Recross-examination. 
(By  Mr.  DOVELL.) 

Q.  You  didn't  procure  either  part  of  this  ladder, 
did  you?        A.  No. 

Q.  You  didn't  get  either  part  of  it?        A.  No. 

Witness  excused.     [79 — 58] 

[Testimony  of  C.  F.  Dalton,  for  Plaintiff.] 

C.  F.  DALTON,  having  been  first  duly  sworn, 
testified  as  follows  on  behalf  of  the  plaintiff: 

Direct  Examination. 
(By  Mr.  BALLINGER.) 
Q.  What  is  your  name?        A.  0.  F.  Dalton. 
Q.  What  is  your  business? 
A.  Apprentice  installer. 
Q.  Where  do  you  reside?        A.  Seattle. 
Q.  How   long   have   you   been   engaged   in   the 
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business?        A.  About  two  years,  with  one  lay  off. 

Q.  Are  you  working  for  the  defendant  now? 

A.  Yes,  sir. 

Q.  You  were  brought  here  as  one  of  their  wit- 
nesses?       A.  Yes,  sir. 

Q.  How  long  have  you  been  working  for  the  com- 
pany this  time  ? 

A.  A  little  over  a  week,  about  two  weeks. 

Q.  And  before  that  what  period  did  you  work  for 
them? 

A.  From  January,  1911,  until  January,  1912. 

Q.  Were  you  acquainted  with  Frank  Starr? 

A.  I  was  at  the  time  he  got  hurt  working  with  the 
company. 

Q.  Did  you  work  in  the  same  gang,  bunch  of  men 
with  him?        A.  Yes,  sir. 

Q.  Under  whose  foremanship?        A.  Mr.  Smith. 

Q.  The  gentleman  who  testified  this  morning? 

A.  Yes,  sir.     [80—59] 

Q.  Were  you  working  at  the  place  of  the  accident 
at  the  time  of  Mr.  Starr's  accident?        A.  Yes,  sir. 

Q.  How   long   had   you   been   working   in   that 
vicinity?        A.  Four  days. 

Q.  Do  you  recall  how  many  men  were  working 
there?        A.  Six  or  seven. 

Q.  Was  Mr.  Starr  one  of  them?        A.  Yes,  sir. 

Q.  How  many  ladders  did  the  company  furnish 
for  that  work? 

A.  There  was  only  one  ladder  that  I  know  of  that 
belonged  to  the  company  on  the  job. 

Q.  Who  was  supposed  to  furnish  the  ladders  for 
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the  use  of  the  men  ?        A.  The  company  was. 

Q.  Did  they  always  furnish  a  sufficient  number? 

A.  No,  sir,  not  when  we  were  in  the  gang. 

Q.  When  the  number  of  ladders  on  the  job  was 
insufficient,  what  did  the  foreman  do? 

A.  If  he  couldn't  procure  them,  he  would  tell  us 
to  rustle  them,  get  them  any  way  we  could. 

Q.  I  call  your  attention  to  the  ladder  which  was 
introduced  by  Mr.  Dovell  on  cross-examination  of 
the  last  witness,  Defendant's  Exhibit  *'l."  Do  you 
recall  how  the  pieces  of  that  ladder  came  on  the  job? 

A.  Yes,  sir. 

Q.  Who  got  the  lower  piece? 

A.  Mr.  McCartney. 

Q.  Do  you  know  how  long  before  the  accident? 

A.  I  couldn't  say  whether  it  was  one  or  two  days 
I  saw  him     [81 — 60]     with  it  a  day  before. 

Q.  Who  got  the  other  piece  ? 

A.  I  don't  know  but  I  saw  Mr.  Filer  working  on 
it  the  day  before. 

Q.  What  was  he  doing? 

A.  Putting  up  terminal  boxes. 

Q.  How  high  are  those  boxes  from  the  ground? 

A.  Supposed  to  be  at  least  6  or  7  feet. 

Q.  What  was  Mr.  Starr  doing  the  day  before  the 
accident  ? 

A.  Cleating  a  cable  on  a  building  just  south  of 
where  he  was  at  the  time  of  the  accident. 

Q.  That  was  the  day  before  the  accident? 

A.  Yes. 

Q.  Was  he  using  ladders  that  day?        A.  No,  sir. 
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Q.  What  was  he  using? 

A.  He  was  in  a  bolstering  chair  hung  from  the 
roof. 

Q.  Did  you  ever  see  him  using  either  one  of  those 
pieces  of  ladder  before  the  day  of  the  accident? 

A.  No,  sir. 

Q.  Were  you  present  when  the  foreman,  Mr. 
Smith,  came  to  where  you  men  were  working  the 
afternoon  before  the  day  of  the  accident  ? 

A.  Yes,  sir. 

Q.  Did  you  hear  any  conversation  about  ladders? 

A.  Yes,  the  men  were  asking  for  ladders. 

Q.  What  did  he  say? 

A.  I  couldn't  say  just  what  he  did  say. 

Q.  Did  you  hear  him  say  anything  about  splicing 
them?        A.  No.     [82-61] 

Q.  You  didn't?        A.  No. 

Q.  Where  were  you  at  the  time  of  the  accident  ? 

A.  About  fifty  feet  south. 

Q.  What  was  Mr.  Starr  doing  at  the  time  of  the 
accident  ? 

A.  Tying  a  cable  to  the  wall  of  the  building. 

Q.  About  how  high  above  the  surface  of  the  street? 

A.  Practically  the  full  length  of  the  ladder— 20 
feet,  I  should  judge. 

Q.  Did  you  see  him  at  the  moment  of  the  accident, 
and  what  he  was  doing  at  that  moment  ? 

A.  No,  not  at  that  moment.  I  saw  him  probably  a 
few  minutes  before  the  accident. 

Q.  What  was  he  doing  specifically  at  that  time  ? 

A.  Tying  this  cable  up. 
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Q.  In  what  attitude  was  he  ? 

A.  Looking  up  at  the  cable,  or  at  the  position  where 
he  was  going  to  tie  the  cable. 

Q.  Where  were  his  hands  and  what  were  they 
occupied  with*? 

A.  They  were  above  his  head,  one  hand  on  the  cable 
in  that  position,  and  the  other  hand  attempting  to  tie 
it  around  the  nail. 

Q.  To  describe  your  attitude,  now,  I  should  say 
his  right  hand  was  up  at  the  level  of  his  head,  palm 
upward,  holding  the  cable  in,  and  the  left  hand  was 
also  above  his  head,  and  with  it  he  was  attempting 
to  tie  a  wire  around  a  nail,  is  that  correct  f 
A.  That  is  it. 

Q.  What  was  his  position  in  reference  to  the  top 
of  the  ladder,  that  is,  was  he  near  the  top  of  the  lad- 
der, or  not?     [83-62] 
A.  Yes,  he  was  practically  at  the  top  of  the  ladder. 
Q.  Was   that  attitude    the  ordinary    attitude    of 
doing  that  sort  of  work  in  that  kind  of  place  'I 
A.  Yes,  sir. 

Q.  State  what  you  observed  with  reference  to  this 
accident.        A.  What  I  know  about  it,  you  mean "? 
Q.  Yes. 

A.  Well,  I  saw  him — we  were  coming  down — 
McMellon  and  I  were  coming  down  off  the  roof  just 
about  the  time  the  accident  happened  and  we  were 
facing  south,  when  I  heard  McCartney  shout  out, 
and  I  turned  around  and  saw  Mr.  Starr  was  lying 
on  the  ground. 
Q.  What  was  the  surface  of  the  street?    Was  it 
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paved  or  unpaved?        A.  Paved. 

Q.  With  what?        A.  Rough  cobble-stones. 

Q.  Did  you  go  to  where  Mr.  Starr  lay? 

A.  Yes,  sir. 

Q.  What  was  his  condition  ? 

A.  He  was  unconscious  when  I  got  there. 

Q.  Did  you  remain  there  until  he  was  removed 
to  the  hospital? 

A.  Yes,  I  helped  take  him  to  the  hospital. 

Q.  What  was  his  condition  on  the  way  there  and 
upon  arrival  at  the  hospital  % 

A.  When  he  came  to  he  seemed  to  be  in  pain 
awfully  and  then  he  lapsed  into  unconsciousness 
again. 

Q.  Did  you  examine  the  ladder  after  the  accident 
to  ascertain  the  cause  of  the  accident  % 

A.  No,  I  went  up  there  to  see  how  it  happened,  and 
I  noticed  the  piece  of  the  rung  hanging  down,  and 
the  ladder  was  up  [84^63]  at  the  wall  at  that  time. 
I  couldn't  see  very  closely. 

Q.  Had  you  observed  this  ladder  before  the  acci- 
dent? 

A.  I  saw  Mr.  Filer  working  on  it  as  I  passed  by. 
Didn't  examine  it. 

Q.  Did  you  observe  it  after  it  was  spliced  just  be- 
fore the  accident  ? 

A.  No,  I  saw  it  from  a  distance,  Mr.  Starr  work- 
ing on  it  after  it  was  spliced. 

Q.  You  merely  just  saw  it.  You  made  no  exam- 
ination?       A.  No. 

Q.  Did  it  appear  to  you  at  that  time  to  be  defect- 
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ive  in  any  respect  ? 

A.  I  couldn't  see  any  defect  in  it. 

Q.  You  made  no  special  examination,  I  presume, 
to  ascertain  how  the  condition  was,  and  there  was 
nothing  to  attract  your  attention  ?    A.  Nothing. 

Q.  Were  you  acquainted  with  Mr.  Starr  before 
his  injury?        A.  Yes,  sir. 

Q.  What  sort  of  a  complexion  did  he  have? 

A.  Very  robust  complexion  and  healthy. 

Q.  Was  there  any  red  in  his  cheeks  ? 

A.  Yes,  sir. 

Q.  To  about  what  extent? 

A.  Well,  I  noticed  during  the  winter  time  on  the 
cold  days  his  face  would  be  awfully  red. 

Q.  What  would  you  say  as  to  his  complexion 
whether  it  appeared  healthy  or —        A.  Healthy. 

Q.  Healthy  complexion  with  color  in  his  cheeks? 
[85—64]         A.  Yes,  sir. 

Q.  What  appeared  to  be  the  condition  of  his 
health  before  the  accident  ? 

A.  I  couldn't  see  anything  the  trouble  with  him. 

Q.  Did  you  ever  know  of  his  being  detained  from 
his  work  by  sickness  ? 

A.  No,  sir,  not  while  I  knew  him. 

Q.  What  was  his  disposition  as  to  being  a  happy 
one  or  unhappy  one? 

A.  Always  seemed  to  be  happy — general  good  fel- 
low. 

Q.  Have  you  seen  him  since  his  accident  very 
often? 
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A.  No,  I  haven't  seen  him  more  than  three  times. 

Q.  Have  you  observed  any  change  in  his  complex- 
ion since  the  accident?        A.  Yes,  sir. 

Q.  What  is  that  change  you  are  speaking  of  ? 

A.  Oh,  his  features  seem  to  be  drawn,  and  he  has 
a  blank  stare  in  his  eyes.  I  noticed  it  the  first  time 
I  saw  him  after  the  accident. 

Q.  Was  that  drawn  appearance  in  his  face  before 
the  accident?        A.  No,  sir,  I  never  noticed  it. 

Q'.  Or  the  stare  .you  observe  in  his  face? 

A.  Not  before. 

Q.  Have  you  observed  any  difference  in  his  com- 
plexion?       A.  Oh,  yes. 

Q.  What  difference?        A.  Pale. 

Q.  He  is  pale  now  ?        A.  Yes,  sir. 

Q.  Have  you  observed  any  difference  in  his  ap- 
pearance with  [86-65]  reference  to  an  appear- 
ance of  happiness  or  unhappiness  ?        A.  Oh,  yes. 

Q.  Just  describe  that  change  as  you  have  observed 
it. 

A.  I  can't  describe  it.  You  know  you  couldn't 
say  he  was  the  same  man  he  was  before  the  accident, 
that's  all. 

Q.  Had  a  different  appearance? 

A.  Different  appearance. 

Cross-examination. 
(By  Mr.  DOVELL.) 

Q.  Did  you  see  McCartney  and  the  plaintiff  splic- 
ing the  ladder?        A.  Yes,  sir. 

Q.  How  long  did  it  take  them  to  do  it  ? 

A.  I  couldn't  say. 
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Q.  About  how  long  would  you  say  ? 

A.  I  couldn't  say-  I  was  probably  only  looking 
at  them  a  moment. 

Q.  How  long  was  the  plaintiff  on  the  ladder  before 
it  broke? 

A.  From  the  time  he  commenced  in  the  morning, 
I  couldn't  say  definitely  what  time  he  did  go  on  the 
ladder. 

Q.  You  commenced  at  eight  o'clock? 

A.  I  don't  know  whether  he  went  up  on  the  ladder 
at  eight  o'clock,  or  whether  it  was  after  eight 
0  'clock. 

Q.  Did  you  notice  him  from  time  to  time  for  that 
hour  and  a  half  up  on  the  ladder  ?        A.  Yes,  sir. 

Q.  You  were,  of  course,  attending  to  your  own 
work,  but  I  take  it  you  would  notice  him?     [87-66] 

A.  AVhenever  I  looked  around  up  that  way,  of 
course,  he  would  always  attract  my  attention. 

Q.  During  that  hour  and  a  half  ?        A.  Yes,  sir. 

Q.  Could  you  tell  how  high  up  he  was  on  the  lad- 
der during  that  time? 

A.  Well,  he  w^as  the  full  length  of  it. 

Q.  Up  near  the  top  rung? 

A.  As  near  as  he  could  get  without  being  so  close 
to  the  building  he  would  lose  his  balance. 

Q.  During  all  of  this  time  ? 

A.  As  far  as  I  remember. 

Q.  See  if  I  can  get  you  clear.  You  began  work 
at  eight  o  'clock — this  happened  about  half -past  nine  ? 

A.  About  that  time. 

Q.  During  that  time,  from  time  to  time,  you  would 
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turn  around  from  your  work  and  see  him  on  the  lad- 
der, during  that  time  ?        A.  Yes,  sir. 

Q.  And  when  you  would  see  him  he  was  up  near  the 
top  of  the  ladder  ? 

A.  Somewheres  up  near  the  top,  yes. 

Witness  excused. 
[88-67] 

[Testimony  of  Frank  Starr,  on  His  Own  Behalf.] 
FRANK  STAER,  the  plaintiff,  testified  as  follows, 
on  his  own  behalf: 

Direct  Examination. 
(By  Mr.  BALLINGER.) 

Q.  You  are  the  plaintiff  in  this  case? 

A.  Yes,  sir. 

Q.  How  old  are  you  ?        A.  Twenty-five. 

Q.  When  did  you  attain  that  age? 

A.  November  the  16th,  1911. 

Q.  What  was  your  occupation  prior  to  the  injury 
that  has  been  testified  to?        A.  Electrician. 

Q.  How  long  have  you  pursued  that  calling? 

A.  About  six  or  seven  j^ears. 

Q.  What  were  your  wages  at  the  time  of  your  in- 
jury?       A.    $3.25. 

Q.  Per —        A.  Per  day. 

Q.  How  long  had  you  worked  for  the  defendant 
company  at  the  time  of  your  injury? 

A.  About  four  years. 

Q.  And  had  you  worked  steadily  or  only  occasion- 
ally?       A.  Practically  steady. 

Q.  What  was  the  condition  of  your  health  before 
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your  injury?        A.  Well — 
Q.  Was  it  good  or  bad  f 
A.  It  was  good.     [89-68] 

Q.  Had  you  ever  occasion  to  cease  work  on  ac- 
count of  ill  health?        A.  No,  sir. 

Q.  Have  you  had  an  occasion  to  consult  a  physi- 
cian at  any  time  during  this  four  years?        A.  No. 
Q.  You  were  working,  I  understand,  in  a  gang  of 
six  men  under  the  foremanship  of  Mr.  Smith  who 
testified  this  morning?        A.  Yes. 

Q.  And  you  were  working  in  Post  Street,  be- 
tween Pike  and  University,  at  the  time  of  your  acci- 
dent and  for  some  days  before  that? 
A.  Yes,  sir. 

Q.  How  long  before  that  had  you  been  working 
in  this  vicinity?        A.  About  four  days. 
Q.  Post  Street  was  then  paved  or  unpaved? 
A.  Paved. 

Q.  Is  it  level  in  a  north  and  south  direction  or 
was  there  a  slope?        A.  Slope. 
Q.  In  which  direction  did  it  slope  downward? 
A.  Sloped  south. 

Q.  What  was  the  particular  work  that  you  were 
doing  in  this  vicinity? 
A.  I  was  hanging  cable  then. 
Q.  How  high  up  was  it  being  hung  and  on  which 
side  of  the  street? 
A.  About  20  feet  high  on  the  east  side. 
Q.  How  was  it  being  supported — I  mean  to  what 
kind  of  support,  buildings  or  poles,  or  what?     [90 
— 69]         A.  Buildings. 
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Q.  Who  was  supposed  to  furnish  the  ladders  for 
use  in  this  work  that  you  were  doing? 

A.  The  company. 

Q.  Did  they  always  supply  a  sufficient  number? 

A.  No,  sir. 

Q.  On  the  occasions  when  the  men  had  an  insuffi- 
cient supply  of  ladders,  what,  if  anything,  would  the 
foreman  do?        A.  He  would  tell  us  to  rustle. 

Q.  Would  you  men  rustle  the  ladders  then,  when 
he  so  ordered?        A.  Yes,  sir,  had  to. 

O.  How  many  men  could  use  a  ladder  at  one  time? 

A.  Well,  only  one  man  could  use  the  ladder — ^but 
there  was  generally  two  there. 

O.  The  second  one  being  engaged  in  doing  what? 

A.  Attending  on  the  man  on  the  ladder,  or  watch- 
ing the  bottom,  so  the  wagons  wouldn't  hit  it. 

Q.  What  is  that? 

A.  That  is  handing  tools  and  things  to  him,  and 
watching  the  bottom,  so  that  no  wagons  could  hit 
the  bottom  of  the  ladder,  at  some  of  those  alleys 
where  they  passed  through. 

Q.  If  there  were  six  men  working,  how  many  lad- 
ders would  they  need,  if  their  work  was  20  feet 
above  the  surface  of  the  ground? 

A.  They  would  need  at  least  three. 

Q.  How  many  ladders  did  the  company  furnish 
directly  for  that  work  at  that  time  and  place? 

A.  One. 

Q.  You  have  heard  testimony  concerning  the  use 
of  two  ladders,  one  of  which  may  be  designated  as 
the  Filer  ladder,     [91—70]     and  the  other  as  the 
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McCartney  ladder?        A.  Yes,  sir. 

Q.  Do  you  remember  those  ladders  were  on  the 
job?        A.  Yes,  sir. 

Q.  Did  you  use  either  of  those  ladders  at  any 
time  before  the  day  of  your  accident? 

A.  I  never. 

Q.  What  kind  of  support  did  you  have  to  hold 
you  up  to  your  place  of  work  on  the  days  before  the 
day  of  your  accident? 

A.  I  was  working  on  the  chair,  swung  from  a  pul- 
ley on  the  top  of  the  building. 

Q.  Now,  I  understand  you  to  say  you  used  neither 
one  of  those  ladders  before  the  day  of  your  injury? 

A.  No,  sir. 

Q.  Do  3^ou  know  who  was  using  the  top  piece 
there,  the  short  ladder? 

A.  I  noticed  it  was  Filer  working  on  it. 

Q.  Did  you  ever  examine  that  ladder? 

A.  That  is  not  in  particular;  no. 

Q.  You  saw  him  though,  using  it?        A.  Yes,  sir. 

Q.  Did  you  see  the  other  ladder  in  use,  also  ? 

A.  Yes,  sir. 

Q.  Did  you  examine  that  with  any  particularity? 

A.  Not  carefully,  no. 

Q.  You  saw  it  though  on  the  job? 

A.  I  saw  it,  glanced  at  it. 

Q.  Did  such  observation  as  you  gave  to  the  lad- 
ders, or  either  of  them,  disclose  anj^  danger  about 
them? 

A.  No,  sir,  I  thought  they  was  perfectly  safe. 
[92—71] 
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Q.  Now,  did  you  see  the  foreman  on  the  job  there 
the  afternoon  before  the  accident?        A.  Yes,  sir. 

Q.  What,  if  any,  conversation  did  you  have  with 
him,  or  hear  the  others  have  with  him  about  ladders? 

A.  Why,  I  asked  him  for  a  longer  ladder  then. 

Q.  What  did  he  say? 

A.  He  said  he  couldn't  get  any,  he  said  to  splice 
the  ones  that  is  on  the  job. 

Q.  What  ones  were  on  the  job  to  which  he  re- 
ferred?       A.  These  two. 

Q.  Now,  was  that  ladder  spliced — were  those  lad- 
ders spliced?        A.  Yes,  sir. 

Q.  By  whom  were  they  spliced? 

A.  By  McCartney  and  myself. 

Q.  Just  what  hand  did  you  have  in  it,  just  what 
did  you  do  in  connection  with  it? 

A.  Well,  I  rustled  wire,  mostly.  That  is,  McCart- 
ney did  practically  the  work.  I  held  it  in  place  and 
got  a  couple  of  pieces  of  wire  to  wire  it. 

Q.  You  got  the  wire  for  it  and  held  it  in  place 
while  he  spliced  it?        A.  Yes,  sir. 

Q.  Did  you  at  any  time  before  your  accident 
know  that  there  wasn't  a  cross-grained  step  in 
either  of  these  ladders  ?        A.  No,  sir. 

Q.  How  long  were  you  accustomed  to  work  with 
ladders?         A.  About  four  years. 

Q.  Is  it  common  for  rungs  of  ladders  to  be  made 
of  cross-grained     [93 — ^72]    pieces  of  wood? 

A.  No,  sir,  it  is  not. 

Q.  Would  you  say  that  this  was  rare  or  only  occa- 
sionally ?  I 
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A.  It  is  very  seldom  you  will  find  them. 

Q.  Is  such  a  rung  safe  for  men  to  go  up  on  ? 

A.  No,  sir,  it  isn't  safe. 

Q.  If  you  had  known  that  there  was  a  cross- 
grained  rung  there  would  you  have  gone  up  on  it? 

A.  No,  sir,  I  wouldn't. 

Q.  Now,  tell  the  Court  and  jury  all  you  recollect 
about  your  accident. 

A.  I  remember  of  asking  Smith  for  a  long  ladder 
and  he  said,  "Splice  the  ones  you  got."  That  was 
in  the  afternoon  of  Sept.  the  14th,  on  Thursday.  It 
was  about  four  o'clock,  so  even  then  I  asked  Mc- 
Cartney to  get  off  the  ladder  he  was  on,  and  he  said, 
"No,"  because  if  he  had  got  off  he  would  have  had 
to  use  the  other  one,  so  he  came  down,  and  we  both 
spliced  the  ladder  and  then  we  never  used  the  lad- 
der that  evening,  we  never  used  the  ladder  until  the 
next  morning. 

Q.  What  time  did  you  go  to  work  the  next  morn- 
ing?       A.  Eight  o'clock. 

Q.  Now^,  just  tell  how  much  you  recollect  about 
the  events  of  that  day. 

A.  After  going  to  work  at  eight  o'clock,  that  is^all 
I  know. 

Q.  That  is  all  you  can  remember? 

A.  That  is  all  I  remember. 

Q.  Do  you  remember  going  on  this  ladder  at  all? 

A.  No,  sir. 

Q.  Do  you  remember  falling  from  it?     [94 — 73] 

A.  No,  sir. 

Q.  You  have  no  recollection  of  that  except  that 
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you  went  to  work  on  that  day"?        A.  That  is  all. 

Q.  What  was  the  condition  of  your  health  before 
the  accident,  with  respect  to  your  ability  to  sleep? 

A.  I  slept  fine. 

Q.  What  time  were  you  accustomed  to  go  to  bed? 

A.  On  the  average  of  about  ten  o'clock. 

Q.  And  what  time  were  you  accustomed  to  rise? 

A.  About  seven. 

Q.  During  this  interval  how  much  would  you  give 
over  to  sleep,  how  much  of  that  time,  would  you 
sleep  all  the  time  or  part  of  that  time? 

A.  Sleep  all  the  time,  quick  as  I  would  get  to  bed, 
sleep. 

Q.  In  what  way  would  you  rise,  refreshed  or  un- 
refreshed?        A.  Refreshed. 

Q.  What  is  the  first  recollection  you  have  after 
your  accident?    How  long  after  your  accident? 

A.  The  first  I  remember  is  in  the  hospital  when 
McCartney  and  his  little  girl  was  sitting  beside  me. 

Q.  How  long  was  that  after  the  accident? 

A.  I  didn't  know  what  day  it  was  then.  I  found 
out  since  it  was  on  Sunday. 

Q.  And  you  were  injured  on  Friday? 

A.  I  was  injured  on  Friday. 

Q.  So  you  have  no  recollection  of  anything  that 
occurred  between  eight  o'clock  on  Friday  morning 
and  some  hour  of  Sunday  when  Mr.  McCartney  and 
his  little  girl  were  visiting  you?     [95 — 74] 

A.  No,  sir,  not  a  thing. 

Q.  Now,  during  that  time  were  you  unconscious 
all  the  time  or  only  during  part  of  the  time? 
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A.  I  don't  remember  of  a  thing. 

Q.  Then,  sa  far  as  you  now  know  you  were  not 
conscious  during  that  period,  you  have  no  conscious 
recollection?        A.  No. 

Q.  State  what  physical  injuries  you  received,  I 
mean  as  distinct  from  nervous  injuries,  anything  of 
that  sort,  whether  there  were  any  bones  broken. 

A.  The  bone  in  my  heel  was  broken. 

Q.  Which  heel? 

A.  Right  heel,  and  my  head  was  fractured. 

Q.  Now,  state  whether  or  not  that  occasioned  you 
any  pain  from  these  injuries. 

A.  It  does,  both  of  them,  that  is  not  real  pain  in 
my  head ;  not  now. 

Q.  Was  the  head  painful  for  a  time? 

A.  It  was  for  three  months  afterwards. 

Q.  Now,  what  experience  of  headaches  did  you 
have  before  your  injury? 

A.  I  don't  understand  you. 

Q.  Were  vou  accustomed  to  have  headaches  be- 
fore your  injury? 

A.  I  never  knew  what  the  headache  was. 

Q.  Have  you  any  since? 

A.  Not  a  day  passes  but  what  I  have  it. 

Q.  To  what  extent  of  severity? 

A.  Well,  it  is  different  at  different  times.  Some- 
times I  think  my  head  will  break  open. 

Q.  Has  that  continued  ever  since  the  time  you 
were  injured  to     [96 — 75]     the  present  time? 

A.  Ever  since. 

Q.  How  has  your  sleep  been  since  your  injury? 
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A.  I  sleep  on  the  average  about  four  hours  a 
night. 

Q.  Is  that  sleep  sound  or  disturbed? 

A.  Disturbed.  I  generally  wake  up  every  hour 
or  two,  the  least  noise  I  hear. 

Q.  Were  5^ou  accustomed  to  dream  before  your 
injury?        A.  Before,  no. 

Q.  How  about  it  now? 

A.  Well,  I  have  all  kinds  of  dreams. 

Q.  Are  the  dreams  frequently  of  an  unpleasant 
nature?        A.  Yes,  very. 

Q.  What  other  phenomena  have  attended  your 
sleep  since  your  injurj^? 

A.  I  have  such  an  awful  time  going  to  sleep,  in 
the  first  place.  I  get  sleepy  every  night  early  and 
then  if  I  go  to  bed  I  can't  get  to  sleep — just  a  con- 
tinual roaring,  singing,  coming  out  of  the  left  ear. 

Q.  Have  you  ever  walked  in  your  sleep? 

A.  Yes,  sir. 

Q.  Before  the  accident  at  any  time? 

A.  Not  before  the  accident,  no. 

Q.  Have  you  since?        A.  Yes,  sir. 

Q.  When  did  you  first  walk  in  your  sleep  after 
the  accident?        A.  At  the  hospital. 

Q.  When  you  awakened  where  were  you? 

A.  I  was  on,  I  think  it  was  the  third  or  fourth 
fioor,  where  there  was  a  big  building,  built  out  this 
wa}^  here,  [97 — 76]  and  here  it  was  vacant,  and 
my  room  opened  right  out  on  that,  and  it  was  the 
Providence  hospital,  and  the  building  wasn't  fin- 
ished, and  there  was  no  railing  along  there,  and  in 
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the  night  some  time,  I  don't  know  what  time,  the 
nurse  saw  me  standing  on  the  edge  of  that  on  one 
foot.  How  I  got  there  I  don't  know,  because  I 
couldn't  put  my  weight  on  my  right  foot. 

Q.  Was  that  experience  effected  by  nightmares? 

A.  Yes,  you  might  say  that  was  a  nightmare  then. 

Q.  Now,  what  is  your  experience  on  waking  up, 
after  such  sleep  as  you  get  in  a  night.  Are  you  re- 
freshed or  unrefreshed? 

A.  Feel  just  the  same  as  I  did  before  I  went  to 
sleep. 

Q.  Have  you  had  any  trouble  with  your  left  ear 
since  the  accident? 

A.  I  can  hear  out  of  it  a  very  little  bit. 

Q.  You  can  hear  but  very  little?        A.  Yes,  sir. 

Q.  How  was  the  ear  before  your  injury? 

A.  Just  as  good  as  my  right  ear,  and  that  is  good. 

Q.  Is  it  now? 

A.  My  right  ear;  yes,  sir. 

Q.  Your  right  ear  is  still  perfectly  normal? 

A.  Yes. 

Q.  Is  your  left  ear  so?        A.  No. 

Q.  What  is  your  experience  with  respect  to  dizzi- 
ness, or  anything  of  that  sort? 

A.  Right  after  I  got  hurt,  I  couldn't  look  up  or 
down,  I  couldn't  bend  over,  if  I  did  there  was  a  diz- 
ziness, made  me  [98 — ^77]  sick,  want  to  vomit. 
Now,  when  I  go  to  bed  at  night  I  can't  sleep  on  my 
left  side,  that  same  dizziness  comes  on  me,  but  not 
as  bad  as  it  did  at  first. 

Q.  You  said,  I  think,  that  you  have  a  continual 
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roaring  in  j^our  left  ear?        A.  Yes,  sir. 

Q.  What  has  been  the  condition  of  your  nervous 
system  since  your  injury? 

A.  Well,  I  am  awfully  nervous. 

•Q.  Continually  or  only  occasionally? 

A.  Continually. 

Q.  Are  you  able  to  climb,  as  before  the  accident? 

A.  No,  sir. 

Q.  Why  not? 

A.  I  would  be  afraid  to  get  off  the  ground.  If 
one  of  those  dizzy  spells  would  come  over  me,  what 
would  I  do? 

Q.  How  about  your  right  heel,  what  has  been  the 
course  of  that  injury? 

A.  Why,  it  was  broke,  and  even  now  in  walking 
along  the  street,  all  at  once  it  will  start  paining  me. 
I  have  got  to  go  sit  do^^Tl,  can't  walk  on  it. 

Q.  Suppose  you  walk  any  distance,  what  is  the 
condition  of  the  foot  the  next  day? 

A.  It  is  stiff. 

Q.  Do  you  experience  any  pain  in  the  use  of  the 
foot?        A.  At  times,  yes. 

Q.  Under  what  circumstances? 

A.  Why,  if  I  would  use  it  too  much  one  day,  the 
next  daj^  it  is  stiff,  and  when  I  bend  it,  it  hurts.  If 
I  am  walking  along  the  street  sometimes  it  will  just 
naturally  start  [99 — 78]  hurting  and  I  don't 
know  what  caused  it,  unless  it  turns  it  or  something. 

Q.  Have  you  done  any  work  since  your  injury? 

A.  No,  sir. 

Q.  Have  you  been  able  to  do  any  work? 
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A.  No,  sir. 

Cross-examination. 
(By  Mr.  DOVELL.) 

Q.  I  understand  you  to  say  you  don't  remember 
anything  which  occurred  upon  the  morning  you 
were  injured?        A.  No,  sir. 

Q.  You  don't  remember  that  at  all? 

A.  I  don't  remember  a  single  thing  of  it. 

Q.  You  didn't  work  upon  this  ladder  the  night 
before  at  all?        A.  No,  sir. 

Q.  But  that  afternoon  some  time  you  and  Mc- 
Cartney spliced  the  two  ends  together? 

A.  Yes,  sir. 

Q.  How  long  were  you  working  on  that,  how  long 
did  it  take  you? 

A.  How  long  would  it  take  me  to  splice  them? 

Q.  Yes. 

A.  I  don't  know,  I  never  timed,  but  it  would  be 
around  about  a  half  hour. 

Q.  You  were  working  about  a  half  hour  splicing 
it.  Now,  what  was  the  matter  with  the  rung  there 
which  broke,  what  caused  it  to  break? 

A.  It  is  cross-grained,  I  can  see  now.     [100 — 79] 

Q.  Mr.  Smith  was  your  foreman?        A.  Yes,  sir. 

Q.  He  couldn't  have  told  it  was  cross-grained  by 
looking  at  it  before,  could  he? 

A.  Not  by  just  glancing  at  it,  no,  sir. 

Q.  He  couldn't  have  told  by  looking  at  it  closer, 
could  he? 

A.  If  he  had  got  right  down  close  and  been  look- 
ing for  a  cross-grain  he  would  have  found  it,  yes. 
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Q.  Now,  explain  that,  you  think  he  could  have 
told — you  think  Smith  could  have  told  so  as  to  have 
kept  you  off  the  ladder  if  he  had  gotten  down  close 
to  it  and  looked  at  it  closer? 

A.  He  could;  yes.     The  same  as  one  of  those  oth- 
ers were  cross-grained,  and  he  didn't  know  it. 
Q.  Come  and  show  the  jury. 

Mr.  BALLINaER.— Ordinarily,  one  doesn't  ob- 
ject to  any  question  asked  of  the  plaintiff,  but  this 
is  clearl}^  not  cross-examination.  All  he  testified  in 
direct  was  that  he  made  no  special  examination  of 
it,  but  that  in  glancing  at  it  he  had  seen  no  defect 
in  it.  But  whether  it  was  not  only  defective,  or 
whether  the  defect  was  one  which  might  be  ascer- 
tained by  an  examination,  was  not  drawn  out  at  all 
in  chief,  and  having  a  client  with  a  head  injury  and 
nervous,  I  feel  that  I  am  justified  in  having  him  con- 
fined in  the  cross-examination. 

Mr.  DOVELL.— I  won't  agitate  him.  The  wit- 
ness can  tell  me  at  any  time.  He  has  testified  it 
was  defective. 

Mr.  BALLINaER.— I  think  not.  I  may  be  mis- 
taken, but  my  impression  is  he  simply  testified  he 
saw  nothing  about  it  to  indicate  any  defect,  and  he 
hasn't  testified  to  the  accident  at  all.     [101 — 80] 

Mr.  DOVELL. — I  think  I  have  a  right  to  cross- 
examine  to  ascertain. 

By  the  COURT. — Objection  overruled,  exception 
allowed. 

•Q.  Do  you  think  the  rung,  by  a  close  inspection, 
shows  that  it  is  cross-grained? 
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Mr.  BALLINGER. — I  think  that  is  not  cross-ex- 
amination. 

By  the  COURT. — I  think  that  is  a  question  for 
the  jury. 

Q.  Who  got  the  two  pieces  of  the  ladder  which 
were  spliced  together? 

A.  McCartney  got  the  bottom  part  and  Filer  got 
the  top. 

Q.  You  know  that  of  your  own  knowledge,  do 
you? 

A.  I  didn't  see  them  borrowing  them,  no,  but  I 
saw  them  using  them  before. 

Q.  In  other  words,  the  company  did  not  furnish 
either  one  of  those  pieces?        A.  No. 

Q.  Filer  and  McCartney,  two  men  who  were 
working  in  the  same  capacity  you  were,  were  they — 

A.  Yes,  sir. 

Q.  Went  and  got  them  somewhere? 

A.  Yes,  sir. 

Q.  The  day  before.  The  lower  portion  was  prob- 
ably gotten  two  days  before?        A.  Yes,  sir. 

Q.  The  upper  portion  the  day  before,  the  same 
day  you  spliced  them  together,  the  upper  portion  ? 

A.  I  don't  remember  exactly  whether  it  was  got 
the  day  before  or  not,  but  it  was  got  a  day  or  two, 
something  like  that. 

Witness  excused.     [102 — 81] 

[Testimony  of  Dr.  U.  S.  Bates,  for  Plaintiff.] 
And  thereupon  Dr.  IT.  S.  BATES,  a  witness  on 
behalf  of  the  plaintiff,  was  duly  sworn  and  testified 
that  the  plaintiff  had  had  a  fracture  of  the  heel- 


96  The  Pacific  TelepJwne  etc.  Company 

(Testimony  of  Dr.  U.  S.  Bates.) 
bone,  which  is  known  as  the  os  calcis,  and  a  fracture 
of  the  base  of  the  skull,  involving  the  left  side  of 
the  face,  extending  into  the  ear.  He  testified  that 
such  an  injury  would  be  likely  to  produce  concus- 
sion of  the  brain.  He  further  testified  that  plain- 
tiff now  had  an  interference  with  his  hearing  in  the 
left  ear,  so  that  he  could  barely  hear  a  watch  tick 
in  that  ear.  He  further  testified  that  he  had  exam- 
ined the  plaintiff  recently,  and  found  that  there  is 
about  one  inch  difference  in  the  measurements  of 
the  right  and  left  foot,  which  difference  he  attrib- 
uted to  the  injury  arising  out  of  the  accident  com- 
plained of.  He  further  testified  that  the  bony 
union  of  the  fractured  bone  in  the  foot  was  good, 
and  that  there  is  practically  no  deformity  as  a  re- 
sult of  the  fracture,  but  that  there  seems  to  be  some 
swelling  of  the  soft  tissues  of  the  ligaments,  and  in 
the  opinion  of  the  witness  there  is  some  pain  in 
walking.  The  witness  further  testified  that  if  the 
symptoms  of  which  the  plaintiff  complains  are  real, 
plaintiff  would  not  be  able  to  do  a  hard  day's  work. 
The  witness  further  testified  that  the  plaintiff  had 
improved  since  he  saw  him  last  fall,  but  that  he 
didn't  believe  he  would  ever  be  as  well  as  before  the 
accident,  but  that  he  believed  his  youth  and  former 
condition  of  health  would  tend  toward  the  improve- 
ment of  the  plaintiff,  and  that  he  believed  his  right 
foot  and  heel  would  bother  him  more  or  less  the  bal- 
ance of  his  life.  The  witness  further  testified  that 
the  plaintiff  does  not  limp,  but  that  he  believed  the 
plaintiff  would  be  "incapacitated  for  hard  physical 
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labor,  where  he  has  to  stand  on  his  feet  all  day.'* 

[103—82] 

[Testimony  of  Dr.  A.  W.  Hawley,  for  Plaintiflf.] 
Thereupon  Dr.  A.  W.  HAWLEY,  being  thereupon 
sworn  as  a  witness  on  behalf  of  the  plaintiff,  testi- 
fied in  effect  as  Dr.  Bates  had  testified.     [104^-83] 

[Testimony  of  Frank  Starr,  on  His  Own  Behalf 

(Recalled — Cross-examination).] 
FRANK  STARR,  recalled. 

Cross-examination. 
(By  Mr.  DOVELL.) 

Q.  What  did  you  weigh  at  the  time  of  the  acci- 
dent?       A.  About  160  pounds. 

Redirect  Examination. 
(By  Mr.  BALLINGER.) 

Q.  What  do  you  weigh  now? 

A.  I  haven't  weighed  myself  yet. 

Q.  The  last  time  you  weighed  did  you  notice  any 
deviation  from  your  ordinary  weight? 

A.  About  ten  pounds. 

Q.  Lighter  or  heavier?        A.  Lighter. 

Witness  excused. 

Whereupon  plaintiff  rested.     [105 — 84] 

And  thereupon  the  defendant,  to  maintain  the  is- 
sues on  their  part  to  be  maintained,  introduced  and 
offered  in  evidence  the  following  testimony,  to  wit: 
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E.  T.  FILER,  having  been  first  duly  sworn,  testi- 
fied as  follows  on  behalf  of  the  defendant: 

Direct  Examination. 
(By  Mr.  DOVELL.) 

Q.  What  is  your  name?        A.  E.  T.  Mler. 

Q.  What  is  your  business? 

A.  Telephone  electrician. 

Q.  Were  you  one  of  the  gang  of  men  working  with 
Mr.  Starr  at  the  time  this  accident  happened? 

A.  Yes,  sir. 

Q.  How  many  of  you  in  that  gang? 

A.  Oh,  presumably  five  or  six. 

Q.  You  have  seen  the  ladder  which  I  have  intro- 
duced in  evidence  here?        A.  Yes,  sir. 

Q.  That  is  the  ladder  from  which  Mr.  Starr  fell? 

A.  I  believe  it  is. 

Q.  And  it  is  in  the  same  condition  now  that  it 
was —        A.  The  same  practical  condition. 

Q.  You  notice   the  ladder  is  in   two  parts,   two 
parts  spliced  together?        A.  Yes,  sir. 

Q.  Do  3"ou  know  where  those  two  parts   came 
from?     [106—85]         A.  One  portion  I  know. 

Q.  Which  portion? 

A.  The  second  upper  portion. 

Q.  The  top  portion? 

A.  That  would  be  the  second,  there  is  three  por- 
tions to  that  ladder. 

Q.  Just  tell  the  jury  if  you  got  this  portion  of  the 
ladder,  where  you  got  it. 

A.  The  upper  portion  I  got  in  a  passage-way  be- 
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tween  First  Avenue  and  Post  Street,  presumably 
gotten  about  one-fourth  of  the  distance  from  Pike; 
that  is  one-fourth  of  the  distance  between  Pike  and 
Union  Street. 

Q.  Do  you  know  whose  ladder  it  was? 

A.  No,  I  don't. 

Q.  Did  you  ask  anybody  for  it?        A.  No. 

Q.  Just  went  and  took  it?        A.  I  took  it. 

Q.  The  company  didn't  furnish  it?        A.  No,  sir. 

Q.  Is  this  entire  upper  portion,  including  these 
slats  here — when  you  went  and  got  the  ladder,  how 
did  you  find  it  ? 

A.  The  top  portion  there  was  not  on  the  piece 
which  I  got. 

Q.  This  part  was  not  on  (indicating)  ?        A.  No. 

Q.  Who  put  that  on?        A.  I  don't  know. 

Q.  You  just  got  this  portion  (indicating)  ? 

A.  Yes,  sir. 

Q.  Do  you  know  who  got  the  other  portion?  [107 
— 86]        A,  Presumabl}^  Mr.  McCartney. 

Q.  The  company  didn't  furnish  either? 

A.  No,  sir. 

Q.  Did  you  see  the  accident?        A.  No,  sir. 

Q.  You  weren't  there  at  the  time? 

A.  Not  precisely  at  the  time.  I  was  there  for- 
ward and  afterward. 

Cross-examination. 
(By  Mr.  BALLINGER.) 
Q.  How  did  you  happen  to  get  this  ladder? 
A.  I  was  detailed  to  put  up  two  terminal  boxes. 
Q.  By  whom  ^        A.  Mr.  Smith. 
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Q.  The  foreman?         A.  Yes,  sir. 
Q.  Then,  how  did  you  happen  to  get  the  ladder? 
A.  Well,  the  first  part  was  at  a  height  which  ne- 
cessitated a  small  ladder,  so  I  went  in  the  vicinity 
and  found  this  upper  ladder. 

Q.  Did  you  speak  to  Mr,  Smith  about  it? 
A.  No,  sir. 

Q.  Ask  him  for  a  ladder? 
A.  No,  not  in  that  case. 

Q.  The  company  was  supposed  to  furnish  these 
ladders? 

A.  Yes,  they  were  supposed  to  furnish  ladders. 
Q.  How  long  was  it  before  the  accident  that  you 
got  this  ladder?     [108—87] 

A.  Well,  according  to  my  recollection,  I  believe 
two  or  three  days. 

Q.  And  you  used  it  as  you  had  occasion  for  a  short 
ladder  up  to  the  time  of  the  accident?        A.  Yes. 
Q.  No  one  else  used  it  to  your  knowledge? 
A.  Well,  I  couldn't  say  as  to  whether  anyone  else 
used  it. 

Q.  To  your  knowledge? 
A.  To  my  knowledge,  no. 
Q.  The  boxes  were  about  seven  feet  up? 
A.  Well,  say  one  was  about  six  feet,  the  other  was 
eight  feet,  or  possibly  nine  or  ten.     One  was  at  a 
higher  height  than  the  other  one. 

Q.  You  don't  recollect  just  how  high? 
A.  Well,  approximately  we  will  say  six  feet  for 
one  and  eight  for  the  other. 
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Redirect  Examination. 
(By  Mr.  DOVELL.) 

Q.  Was  it  uncommon  for  the  men  working  as  you 
were  working  to  have  to — as  one  of  the  witnesses 
expressed  it — rustle  ladders'? 

A.  It  w^as  not  uncommon.  It  wasn't  particularly 
common. 

Q.  It  was  not  uncommon?        A.  No. 

Recross-examination. 
(By  Mr.  BALLINGER.) 

Q.  Were  you  directed  by  the  foreman  to  rustle 
ladders  from     [109—88]     time  to  time? 

A.  I  don't  know  that.  I  couldn't  say  I  w^as  par- 
ticularly directed,  but  if  we  were  short  of  ladders  at 
a  particular  time,  why,  it  was  understood  that  we 
would  go  ahead  with  the  work  just  the  sam,e,  that 
would  mean  we  would  have  to  get  them. 

Q.  The  work  had  to  be  done? 

A.  Had  to  be  done. 

Q.  You  didn't  consider  you  were  engaged  in  the 
procurement  of  ladders  for  the  gang  to  work  on,  but 
simply  that  where  the  company  had  failed  to  fur- 
nish a  sufficient  number,  then  it  was  understood 
that  it  was  your  duty  to  rustle? 

A.  Well,  I  wouldn't  say  it  was  my  duty  to  rustle 
them,  but  if  for  instance  I  had  to  put  up  a  terminal 
box,  I  would  naturally  go  and  get  a  ladder  to  put 
one  up. 

Q.  Did  you  consider  that  you  were  doing  the  com- 
pany's work  in  supplying  this  ladder? 
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A.  Well,  I  don't  know  whether  I  would  consider 
doing  their  work  or  not.  I  would  have  to  go  and 
get  the  ladder  or  something  on  which  I  would  be 
able  to  reach  the  height,  or  get  up  to  the  height. 

Q.  The  work  had  to  be  done? 

A.  The  work  had  to  be  done. 

Q.  If  the  company  failed  to  supply  the  ladder, 
you  either  had  to  supply  it  yourself  or  remain  idle? 

A.  Approximately,  yes. 

Q.  And  it  was  the  understanding  that  it  was  your 
duty  to  rustle  it  if  the  company  failed  to  supply  it? 

A.  We  would  have  to  do  the  work.     [110 — 89] 

Redirect  Examination. 
(By  Mr.  DOVELL.) 

Q.  I  forgot  to  ask  you,  I  think,  after  you  got  the 
ladder  did  you  use  it?        A.  Yes,  sir. 

Q.  For  what  purpose? 

A.  Putting  up  a  terminal  box  at  a  height  of  about 
six  feet. 

Q.  Then,  did  you  discard  it? 

A.  For  the  next  box  I  did. 

Q.  Why? 

A.  Because  it  was  sufficiently  long,  that  is  suffi- 
ciently long  enough,  and  I  questioned  its  safety. 

Q.  Why  did  you  question  its  safety? 

A.  It  looked  rather  frail. 

Q.  And  what  did  you  do  for  a  ladder? 

A.  I  made  up  another  one. 

Q.  Got  the  material  there  and  made  it  up? 

A.  I  found  two  pieces  of  two  by  four,  with  a  few 
rungs  off  on  the  ladder,  right  on  the  bottom  por- 
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tion,  and  then  I  added  two. 

Q.  How  long  a  ladder  did  you  make? 

A.  That  made  a  ladder  probably  seven,  or  possi- 
bly eight  feet. 

Q.  That  was  the  day  before  this  accident  hap- 
pened? 

A.  I  couldn't  say  as  to  the  exact  date,  but  previ- 
ous to  the  accident. 

Q.  Just  the  day  before,  or  fix  it  as  nearly  as  you 

can? 
A.  Practically  a  couple  of  days  before.    [111—90] 

Recross-examination. 
(By  Mr.  BALLINGER.) 

Q.  You  say  you  discarded  this  because  you  be- 
lieved it  unsafe? 

A.  I  didn't  want  to  go  to  the  top  on  this  ladder, 
so  I  thought  I  would  get  something  more  substan- 
tial. 

Q.  You  did  that  because  you  were  afraid  that  the 
ladder  might  not  be  safej 

A.  That  is,  if  I  were  to  reach  the  top  of  the  lad- 
der, put  my  weight  on  the  top  of  the  ladder. 

Q.  Did  you  notice  the  cross-grain  of  that? 

A.  No,  I  didn't  notice  the  cross-grain. 

Q.  But  it  looked  like  a  frail  ladder? 

A.  It  looked  like  a  frail  ladder. 

Q.  Did  you  call  the  attention  of  the  boys  working 
on  the  job  to  your  having  discarded  it,  or  the  rea- 
son you  did  it?        A.  I  don't  recollect  that  I  did. 

Q.  You  didn't  say  anything  to  any  of  them  about 
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it,  to  your  recollection?        A.  No. 

q.  Did  you  to  Mr.  Smith?        A.  No. 

Witness  excused. 

Whereupon  defendant  rested. 

[Motion  for  Entry  of  Judgment  for  Defendant.] 
Mr.  DOVELL. — I  desire,  if  your  Honor  please,  to 
submit  a  challenge  to  the  testimony  because  of  the 
legal  insufficiency     [112 — 91]     thereof,   and   move 
the  Court  to  enter  judgment  for  the  defendant. 
(Argument  by  counsel.) 

And  there  being  no  other  or  further  testimony, 
admissions  or  exhibits,  the  above  and  foregoing  is 
all  the  evidence  adduced  at  this  trial  of  this  cause. 

Whereupon  court  adjourned  until  Wednesday 
morning,  October  9,  1912,  10  o'clock. 

[Order  Denying  Motion  for  a  Directed  Verdict.] 

By  the  COURT.— The  motion  for  the  directed 
verdict  in  this  case  will  be  denied  and  exception  al- 
lowed. 

[Instructions.] 

And  thereupon,  at  the  conclusion  of  the  argument 
by  counsel,  the  Court  instructed  the  jury  as  follows: 
GENTLEMEN  OF  THE  JURY: 

This  is  an  action  brought  by  the  plaintiff,  Frank 
Starr,  against  the  defendant  and  the  Pacific  Tele- 
phone and  Telegraph  Company,  to  recover  for  cer- 
tain personal  injuries  alleged  to  have  been  inflicted 
upon  the  plaintiff  through  the  negligence  of  the  de- 
fendant on  or  about  the  15th  day  of  September, 
1911. 

Briefly,  the  plaintiff  alleges  that  his  injuries  were 
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occasioned  by  the  breaking  of  the  top  rung  of  a  lad- 
der, which  rung— the  plaintiff  alleges  the  top  rung, 
but  the  testimony  showed  it  was  another,— so  I  say 
by  the  breaking  of  a  rung  of    [11^—92]     the  lad- 
der, which  rung  he  claims  was  defective  in  this,  that 
it  was  cross-grained,  so  that  the  same  was  weak  and 
unfit  for  use  and  too  weak  to  hold  the  weight  of  a 
man  standing  upon  it;  that  this  defective  condition 
could  have  been  ascertained  by  an  inspection  by  the 
defendant  or  its  foreman,  but  that  no  such  inspec- 
tion was  made,  and  he  further  alleges  that  he  did 
not  know  that  the  rung  in  question  was  defective, 
weak  or  insufficient,  and  that  he  was  not  warned 
thereof,  that  he  supposed  the  rung  was  sufficient  for 
his  use  in  the  performance  of  his  work;  that  in  the 
performance  of  his  work  he  stood  upon  the  rung  in 
question,  when  the  same  broke  and  he  fell  some  20 
feet  to  the  surface  of  Post  Street,  which  was  paved, 
and  thereby  received  the  injuries  complained  of. 

To  this  complaint  the  defendant  answered,  admit- 
ting that  the  plaintiff  was  on  the  15th  day  of  Sep- 
tember, 1911,  and  for  a  long  time  prior  thereto,  in 
the  employ  of  the  defendant  in  the  City  of  Seattle, 
but  otherwise  he  denies  the  allegation  contained  in 
the  plaintiff's  complaint. 

The  defendant,  in  its  answer,  pleads  affirmatively 
that  the  reasonable  peril  attending  the  work  in 
which  the  plaintiff  was  engaged  at  the  time  of  the 
happening  of  the  accident  described  in  the  com- 
plaint was  open  and  apparent  and  well  known  by 
the  plaintiff  and  assumed  by  him. 

This  is  in  substance  set  out  in  the  first  affirmative 
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defense  contained  in  the  answer.  A  second  affirma- 
tive defense  is  set  forth  in  the  answer,  which  in  sub- 
stance is  to  the  effect  that  the  injuries,  if  any,  re- 
ceived by  the  plaintiff,  were  caused  and  contributed 
to  by  his  own  carelessness  and  negligent  acts,  and 
by  the  careless  and  [114 — 93]  negligent  acts  of 
his  fellow-servants. 

To  this  answer  the  plaintiff  has  filed  a  reply  de- 
nying all  of  the  allegations  and  averments  in  both 
the  first  and  second  affirmative  defenses. 

This  is  a  brief  statement  of  the  case,  and  you  will 
be  permitted  to  take  the  complaint,  answer  and  re- 
ply with  you  to  the  jury-room,  for  the  purpose  of 
ascertaining  what  the  issues  in  this  case  are. 

These  pleadings  you  are  not  to  consider  as  evi- 
dence in  the  case,  but  are  to  examine  only  for  the 
purpose  of  determining  the  issues  between  the  par- 
ties, as  defined  to  you  in  the  light  of  these  instruc- 
tions. You  are  instructed  that  before  the  plaintiff 
will  be  entitled  to  recover  in  this  case,  he  must 
prove  to  your  satisfaction  by  a  fair  preponderance 
of  the  evidence,  that  the  proximate  cause  of  his  in- 
juries in  question  was  occasioned  through  the  negli- 
gence of  the  defendant,  and  in  this  connection  you 
are  instructed  that  as  a  matter  of  law  it  was  the 
duty  of  the  defendant  to  furnish  appliances  free 
from  defects  discoverable  by  the  exercise  of  ordinary 
care;  that  the  defendant  owed  a  duty  to  the  plain- 
tiff to  exercise  reasonable  care  and  skill,  not  only  in 
furnishing  safe  appliances,  but  in  keeping  them  in 
a  safe  condition,  and  that  this  is  not  a  duty  that 
could  be  delegated  by  the  defendant,  to  the  fellow- 
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servants  of  the  plaintiff.  But  if  you  find  that  the 
defendant  undertook  to  delegare  such  duties  to  the 
fellow-servants  of  the  plaintiff,  you  are  instructed 
that  this  will  not  excuse  the  defendant  for  any  de- 
fault, if  you  find  such  there  was,  in  the  furnishing 
of  safe  appliances  and  in  keeping  them  in  a  safe 
[115 — 94]  condition,  which  might  arise  from  the 
negligence  of  those  to  whom  the  duty  had  been  del- 
egated. The  defendant  is  not  an  insurer  of  the 
safety  of  appliances  furnished,  but  is  only  held  to 
the  exercise  of  ordinary  care  in  seeing  to  it  that  the 
appliances  furnished  are  free  from  defects  that 
might  be  discoverable  by  the  exercise  of  ordinary 
care. 

Negligence  is  the  omission  to  do  something  that  a 
reasonabl}^  prudent  man,  guided  by  those  consider- 
ations that  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  that  a  prudent 
or  reasonable  man  would  not  do  under  all  the  cir- 
cumstances of  the  particular  transaction. 

I  instruct  you  that  negligence  is  never  presumed, 
and  the  mere  fact  that  one  is  injured  while  in  the 
employ  of  another  raises  no  presumption  of  negli- 
gence on  the  part  of  the  employer.  If  you  shall 
determine  that  the  plaintiff  has,  by  a  fair  prepon- 
derance of  the  evidence,  established  the  fact  that 
the  injuries  complained  of  were  the  proximate  cause 
of  the  defendant's  negligence,  in  failing  to  furnish 
safe  appliances,  being  a  ladder  in  this  case,  or 
through  the  failure  of  the  defendant  after  furnish- 
ing it,  to  properly  inspect  and  keep  the  same  in  re- 
pair, it  will  then  be  your  duty,  before  you  can  find 
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for  the  plaintiff,  to  determine  whether  or  not  the 
defendant  has  established  by  a  fair  preponderance 
of  the  evidence,  the  allegations  of  its  affirmative 
answers,  as  to  the  assumption  of  risk,  or  contribu- 
tory negligence  of  the  plaintiff. 

If  you  find  from  the  evidence  that  the  defendant 
has  [116 — 95]  established  by  a  fair  preponder- 
ance, that  the  danger  of  using  the  rung  of  the  ladder 
in  question  was  so  obvious,  that  no  ordinarily  pru- 
dent person  would  have  used  the  same  in  the  man- 
ner the  plaintiff  used  it,  then  it  will  be  your  duty 
to  find  that  the  plaintiff  assumed  the  risk  of  the  or- 
dinary dangers  in  so  using  the  same,  and  those  risks 
and  dangers  which  are  known,  or  are  so  plainly  ob- 
servable that  the  plaintiff  may  be  presumed  to  have 
known  them,  and  that  if  he  continues  in  the  defend- 
ant's employ  without  objection,  after  such  knowl- 
edge, he  took  upon  himself  the  risk  of  injury  from 
such  defects  and  cannot  recover  in  this  action. 
That  is  what  is  known  as  the  doctrine  of  assumption 
of  risk.  And  further,  if  the  defendant  has  estab- 
lished by  a  fair  preponderance  of  the  evidence,  that 
under  all  the  facts  and  circumstances  in  this  case, 
the  plaintiff  failed  to  use  those  precautions  for  his 
own  safety  which  ordinary  prudence,  under  the  cir- 
cumstances, would  require,  he  was  guilty  of  con- 
tributory negligence,  and  cannot  recover. 

The  burden  of  proof  in  this  case  is  upon  the  plain- 
tiff to  establish  all  the  material  allegations  of  his 
complaint  by  a  fair  preponderance  of  the  evidence, 
and  the  burden  of  proof  is  on  the  defendant  to 
establish  all  the  material  allegations  of  one  or  the 
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other,  of  their  first  and  second  affirmative  defenses. 
If  the  defendant  establishes  by  a  fair  preponderance 
of  the  evidence,  to  your  satisfaction,  that  the  plain- 
tiff, under  the  circumstances,  assumed  the  risk,  or  in 
like  manner  that  he  was  guilty  of  contributory  neg- 
ligence, you  should  find  for  the  defendant.  [117 
—96] 

You  are  instructed  that  the  preponderance  of  the 
evidence  is  not  alone  determined  by  the  number  of 
witnesses  testifying  to  any  particular  fact  in  the 
case,  but  the  testimony  of  the  greatest  convincing 
power,  the  testimony  which  has  the  most  convincing 
power  with  you,  whether  one  or  many  witnesses 
testify  to  such  fact,  and  in  determining  where  the 
preponderance  of  the  evidence  is  in  this  case,  you 
should  take  into  consideration  the  demeanor  of  the 
witnesses  upon  the  witness-stand,  the  opportunity 
of  the  witnesses  for  knowing  about  the  things  con- 
cerning which  they  have  testified;  the  probability  of 
the  stories  of  the  several  witnesses;  the  interest  or 
lack  of  interest  of  the  several  witnesses  who  have 
testified  before  you,  and  taking  in  connection  with 
all  these,  the  circumstances  as  detailed  by  the  wit- 
nesses upon  the  witness-stand  in  the  trial  of  this 
case,  and  from  all  these  determine  where  the  pre- 
ponderance of  the  evidence  is,  or  in  other  words 
where  the  greater  weight  of  the  testimony  lies,  or 
the  truth  lies  in  this  case,  and  when  you  have  de- 
termined that,  you  will  have  determined  where  the 
preponderance  of  the  evidence  is.  And  if  you 
should  find  it  is  equally  balanced,  that  is,  it  does  not 
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preponderate  one  way  or  the  other,  you  shall  find 
against  the  party  upon  whom  the  burden  of  proof 
upon  that  issue  lies. 

If  you  should  find  for  the  plaintiff,  you  will  fix  his 
damages  in  such  sum  as  will  compensate  him  for 
the  injuries  he  has  received,  for  the  loss  of  his  earn- 
ing power,  past  and  future,  and  the  sum  that  the 
same  has  been  reduced,  if  you  find  that  it  has  been 
reduced  b)^  reason  of  such  injuries,  together  with 
such  sum  as  you  may  determine  that  he  is  entitled 
to,  by  reason  of  pain  and  suffering,  [118 — ^97] 
and  also  such  sums  as  the  evidence  satisfies  you  he 
has  paid  or  will  hereafter  be  compelled  to  pay  far 
medicine  and  treatment  of  his  injuries. 

You  should  not  award  any  sum  as  penalty  or  pun- 
ishment of  the  defendant,  but  it  should  be  your  en- 
deavor to  make  the  plaintiff  as  nearly  whole  as  may 
be  under  all  of  the  circumstances  in  this  case,  so  as 
to  compensate  him  in  money  for  the  loss,  if  any,  he 
has  sustained,  and  will  in  the  future  sustain  by  rea- 
son of  the  injury  in  question,  in  no  case  exceeding 
the  sum  mentioned  in  the  complaint. 

You  are  instructed  that  the  sum  mentioned  in  the 
complaint  is  not  a  criterion  of  the  amount  that  you 
are  to  aAvard,  but  only  a  limit  beyond  which  j-ou 
cannot  go. 

You  will  consider  this  case  in  a  dispassionate  man- 
ner, without  sympathy  or  prejudice  for  one  side  or 
the  other,  and  as  twelve  honest  men  determine  this 
case  between  these  two  litigants  the  same  as  if  they 
were  individuals,  and  the  same  as  you  would  vrant 
twelve  men  to  pass  upon  the  matter  if  you  were  one 


vs.  Frank  Starr.  Ill 

of  the  interested  parties. 

You  are  instructed  that  you  are  the  sole  and  ex- 
clusive judges  of  the  facts  in  this  case,  and  you  must 
determine  what  the  facts  are,  but  the  law  you  must 
take  from  the  court. 

You  will  disregard  anything  counsel  may  have 
said  to  you  in  their  argument  on  the  facts  in 
this  case,  or  upon  any  matter  addressed  to  the  court, 
except  in  so  far  as  their  statements  may  be  sus- 
tained by  the  testimony  in  this  case.     [119 — 98] 

You  are  the  sole  and  exclusive  judges  of  the  cred- 
ibility of  the  witnesses  who  testified  before  you.  In 
determining  the  weight  or  credit  you  desire  to  at- 
tach to  the  testimony  of  any  witness,  you  will  have 
the  right  to  take  into  consideration,  and  it  is  your 
duty  to  do  so,  'the  demeanor  of  the  witnesses  upon 
the  witness-stand;  their  opportunity  of  knowing 
about  the  things  which  they  have  testified;  their 
interest  or  lack  of  interest  in  this  case ;  the  reason- 
ableness of  the  stories  of  the  several  witnesses  who 
have  testified  before  you;  their  demeanor  and  man- 
ner of  testifying,  and  from  all  this  determine  where 
the  truth  of  the  case  lies. 

In  determining  the  weight  or  credit  you  desire  to 
attach  to  the  testimony  of  any  witness,  you  should  ap- 
ply the  same  test  as  you  would  to  any  person  in  the 
ordinary  affairs  of  life,  whose  truth  or  falsity  is  to 
be  considered  by  you.  Harmonize  the  testimony  of 
all  the  witnesses  who  have  testified  before  you,  if  this 
can  be  done  in  theory,  consistent  with  the  truth,  you 
must  do  so,— but  if  you  find  any  witness  has  willfully 
testified  falsely  concerning  any  material  matter  or 


112        The  Pacific  Telephone  etc.  Company 

fact  in  this  case,  you  have  the  right  to  disregard  his 
entire  testimony,  except  in  so  far  as  you  may  find  it 
corroborated  by  other  credible  witnesses  and  circum- 
stances detailed  and  developed  upon  the  trial. 

If  you  find  under  these  instructions  for  the  plain- 
tiff, this  will  be  your  form  of  verdict : 

''In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington. 

No.  2025. 

FRANK  STARR, 

Plaintiff, 
vs. 
THE  PACIFIC  TELEPHONE  &  TELEGRAPH 
CO., 

Defendant. 
[120—99] 

Verdict. 
We,  the  Jury,  in  the  above-entitled  case,  do  find 

for  the  plaintiff  and  assess  his  damage  at  $ . 

You  will  insert  in  the  blank  space  the  number  of  dol- 
lars you  find  for  the  plaintiff,  and  cause  the  verdict 
to  be  signed  at  the  bottom  by  your  foreman. ' ' 

If,  under  these  instructions  you  find  for  the  de- 
fendant, this  will  be  your  form  of  verdict: 

"The  same  title  and  court:  We  the  Jury  in  the 
above-entitled  case,  do  find  for  the  defendant,"  and 
you  would  cause  that  to  be  signed  by  your  foreman, 
if  that  is  your  verdict. 

Twelve  of  your  number  must  agree  on  a  verdict 
in  this  case,  and  when  you  have  agreed  upon  a  ver- 
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diet,  you  will  have  your  foreman  sign  it  and  report 
to  the  court.  Upon  your  retirement  you  will  ap- 
point one  of  your  number  foreman. 

As  stated,  the  pleadings  in  this  case  will  be  sent 
to  the  jury-room.  You  are  not  to  consider  them  as 
evidence  in  the  case.  The  instructions  of  the  Court 
are  the  law  in  the  case.  The  exhibits  will  also  be 
sent  to  the  jury-room,  and  these  you  should  con- 
sider in  connection  with  the  evidence  in  this  case. 

[Withdrawal  of  Any  Claim  on  Account  of  Medical 
Attention,  etc.] 

Mr.  BALLINGER.— I  observe  the  Court  in- 
structed the  jury  in  case  they  find  for  the  plaintiff, 
they  might  consider,  in  making  up  the  award,  any 
sums  necessarily  expended  for  medical  attention, 
and  I  rise  now  to  withdraw  any  claim  on  account  of 
medical  attention  or  medicines  or  hospital  [121 — 
100]     fees. 

By  the  COURT. — Gentlemen  of  the  Jury,  there 
was  no  testimony  offered  in  this  case  as  to  any 
moneys  expended  for  medicine  or  hospital  fees,  of 
any  that  would  be  hereafter  expended  for  medicine 
or  hospital  fees,  and  in  arriving  at  the  amount  of 
your  verdict,  if  you  should  find  for  the  plaintiff,  you 
will  not  allow  any  items,  or  take  into  consideration 
any  amounts  for  this  purpose,  doctor's  bills  or  medi- 
cine. 

Jury  retired. 

And  thereupon  the  defendant  excepted  to  the  in- 
structions of  the  Court  as  follows: 

[Exceptions  to  Instructions  Given  and  Refused.] 

We  except  to  the  refusal  of  the  Court  to  give  to  the 
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jury  defendant's  requested  instruction  No.  2,  we 
except  to  the  refusal  of  the  Court  to  give  to  the  jury 
defendant's  requested  instruction  No.  3;  we  except 
to  the  refusal  of  the  Court  to  give  defendant's  re- 
quested instruction  No.  4,  and  likewise  we  except  to 
the  refusal  of  the  Court  to  give  to  the  jury  defend- 
ant's requested  instruction  No.  5. 

The  defendant  desires  to  except  to  so  much  of  the 
Court's  instructions  as  told  the  jury  that  the  duty 
devolved  on  the  master  in  this  case  to  furnish  safe 
appliances,  for  the  reason  that  under  the  evidence 
in  this  case,  it  is  an  admitted  fact  that  the  appliance 
which  caused  the  injury  was  not  furnished,  or  at- 
tempted to  be  furnished  by  the  master. 

By  the  COURT.— The  exception  will  be  allowed. 
[122—101] 

[Order  Settling  Bill  of  Exceptions.] 

The  foregoing  entitled  cause  coming  on  regularly 
for  hearing  before  the  Court  on  this  31st  day  of 
December,  1912,  the  time  duly  designated  by  the 
Court  for  settling  and  certifying  bill  of  exceptions 
therein,  the  plaintiff  and  defendant  now  appearing 
by  their  respective  attorneys  of  record  herein,  and 
the  said  defendant  having  within  the  time  extended 
by  stipulation  and  order  of  the  Court  herein  for 
that  purpose,  duly  proposed  the  foregoing  as  a  bill  of 
exceptions  in  said  action,  and  no  amendments  thereto 
having  been  proposed  by  the  plaintiff,  and  the  parties 
now  agreeing  to  the  settlement  of  the  foregoing  as 
the  bill  of  exceptions  in  this  action, — 

Now,  it  is  by  the  Court  and  the  Judge  of  said  Court 
presiding  at  the  trial  of  said  cause  ORDERED  and 
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CERTIFIED  that  the  foregoing  be  and  the  same 
hereby  is  settled  as  the  true  bill  of  exceptions  in  said 
cause,  and  that  said  bill  of  exceptions,  together  with 
Plaintiff's  Exhibit  One,  includes  all  the  material 
facts  and  evidence  herein,  and  is  correct  in  all  re- 
spects and  is  hereby  approved,  allowed  and  settled 
and  made  a  part  of  the  record  herein,  and  the 
same  being  so  settled  and  certified,  it  is  hereby 
ordered  to  be  filed  herein  by  the  clerk. 

CLINTON  W.  HOWARD, 

Judge. 

[Indorsed]  :  Bill  of  Exceptions.  Filed  in  the 
TJ.  S.  District  Court,  Western  Dist.  of  Washing- 
ton, Dec.  31,  1912.  Frank  L.  Crosby,  Clerk.  By 
E.  M.  L.,  Deputy  Clerk.     [123] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 

THE    PACIFIC    TELEPHONE    AND     TELE- 
GRAPH COMPANY,  a  Corporation, 

Defendant. 

Assignment  of  Errors. 

Now,  on  this  2d  day  of  January,  1913,  comes  the 
defendant  by  its  attorneys,  Messrs.  Hughes,  Mc- 
Micken,  Dovell  &  Ramsey,  and  says :    That  the  judg- 
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ment  entered  in  the  above  cause  on  the  19th  day  of 
October,  1912,  is  erroneous  and  unjust — 

First:  Because  it  adjudges  that  the  said  plain- 
tiff shall  recover  the  sum  of  Eight  Thousand  Dol- 
lars ($8,000)  against  the  said  defendant. 

Second:  Because  it  adjudges  that  the  said  plain- 
tiff shall  recover  of  and  from  the  defendant  any 
sum. 

Third:  Because  the  evidence  was  insufficient  to 
support  or  justify  the  verdict  rendered  in  said  cause 
on  the  10th  day  of  October,  1912,  and  upon  which 
verdict  said  judgment  is  based. 

Fourth:  Because  the  evidence  upon  the  trial  of 
said  cause  was  insufficient  to  establish  any  negli- 
gence on  the  part  of  this  defendant. 

Fifth:  Because  the  evidence  upon  the  trial  of 
said  [124]  cause  shows  that  the  ladder,  the  de- 
fective condition  of  which  it  is  claimed  caused  the  ac- 
cident, was  not  furnished  by  the  defendant,  as  is 
alleged  in  the  complaint,  or  at  all,  but  upon  the  con- 
trary was  secured  by  the  plaintiff  and  his  fellow- 
servants. 

Sixth:  Because  the  evidence  upon  the  said  trial 
was  insufficient  to  establish  that  there  was  any  latent 
or  hidden  defect  in  said  ladder,  or  any  defect  which 
the  plaintiff  by  the  exercise  of  ordinary  care  would 
not  have  observed  and  understood. 

Seventh:  Because  the  Court  erred  in  not  holding 
as  a  matter  of  law  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 
"Eighth:  Because  the  Court  erred  in  not  holding 


i'.S'.  Frank  Starr.  117 

as  a  matter  of  law  that  the  plaintiff  assumed  any  risk 
or  peril  attending  the  use  of  the  appliance  which 
caused  the  injury. 

Ninth:  Because  the  Court  erred  in  refusing  to 
grant  the  motion  of  the  defendant  for  a  nonsuit  and 
direct  a  verdict  at  the  close  of  plaintiff's  evidence. 

Tenth:  Because  the  Court  erred  in  refusing  to 
sustain  the  challenge  of  the  defendant  to  the  suffi- 
ciency of  the  evidence  and  to  grant  a  motion  for  a 
directed  verdict  at  the  close  of  all  the  evidence. 

WHEREFORE,  the    defendant  prays    that  said 

judgment  be  reversed  and  the  District  Court  directed 

to  dismiss  said  action  as  prayed  in  the  answer  herein. 

HUGHES,    McMICKEN,    DOVELL    & 

RAMSEY, 

Attorneys  for  Defendant. 
Copy  of  above  assignment  of  error  received,  and 
due  service  of  same  acknowledged  this  3d  day  of 
January,  1913. 

REYNOLDS,  BALLINGER  &  HUTSON, 
Attorneys  for  Plaintiff.     [125] 

[Endorsed]  :  Assignment  of  Errors.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Jan.  3, 1913.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L. 
Deputy.     [126] 
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In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. ~ 
No.  2052. 
FEANK  STARR, 

Plaintiff, 
vs. 

THE    PACIFIC    TELEPHONE    AND    TELE- 
GRAPH COMPANY,  a  Corporation, 

Defendant. 

Petition  for  Order  Allowing  Writ  of  Error. 

The  said  defendant.  The  Pacific  Telephone  and 
Telegraph  Company,  a  corporation,  feeling  itself 
aggrieved  by  the  judgment  entered  in  said  cause  on 
the  19th  day  of  October,  1912,  in  favor  of  said  plain- 
tiff and  against  said  defendant  for  the  sum  of  Eight 
Thousand  ($8,000)  Dollars,  and  said  plaintiff's  costs 
and  disbursements,  in  which  judgment,  and  the  pro- 
ceedings leading  up  to  the  same,  certain  errors  were 
committed  to  the  prejudice  of  said  defendant,  which 
more  fully  appear  from  the  assignment  of  errors 
which  is  filed  herewith,  comes  now  and  prays  said 
Court  for  an  order  allowing  the  said  defendant  to 
prosecute  a  writ  of  error  to  the  Honorable  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit for  the  correction  of  the  errors  complained  of, 
under  and  according  to  the  laws  of  the  United  States 
in  that  behalf  made  and  provided,  and  also  prays  that 
an  order  be  made  fixing  the  amount  of  security  which 
the  said  defendant  shall  give  upon  said  writ  of  error, 
and  that  upon  the  furnishing  of  said  security  all  fur- 
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ther  proceedings  in  this  cause  be  suspended  and 
stayed  until  the  determination  of  said  writ  of  error 
by  said  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. And  further  prays  [127]  that  a  transcript 
of  the  record,  proceedings  and  papers  in  this  cause, 
duly  authenticated,  may  be  sent  to  the  said  Circuit 
Court  of  Appeals,  and  your  petitioner  will  ever  pray. 
Dated  this  3Td  day  of  January,  A.  D.  1913. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 

Attorneys  for  Defendant. 
Copy  of  within  Petition  for  Order  Allowing  Writ 
of  Error  received,  and  due  service  of  same  acknowl- 
edged this  3d  day  of  January,  A.  D.  1913. 

REYNOLDS,  BALLINGER  &  HUTSON, 

Attorneys  for  Plaintiff. 

[Endorsed]  :  Petition  for  Order  Allowing  Writ 
of  Error.  Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington.  Jan.  3,  1913.  Frank  L. 
Crosby,  Clerk.     By  E.  M.  L.,  Deputy.     [128] 


In' the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2052. 
FRANK  STARR, 

Plaintiff, 
vs. 

THE     PACIFIC     TELEPHONE     AND     TELE- 
GRAPH COMPANY,  a  Corporation, 

Defendant. 
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Order  Granting  Writ  of  Error  and  Fixing  Amount 

of  Bond. 

This  cause  coming  on  this  day  to  be  heard  in  the 
courtroom  of  said  court  in  the  City  of  Seattle,  Wash- 
ington, upon  the  petition  of  the  defendant,  The 
Pacific  Telephone  and  Telegraph  Company,  a  cor- 
poration, herein  filed,  praying  the  allowance  of  a 
writ  of  error  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  together  with  the  as- 
signment of  errors,  also  herein  filed,  in  due  time,  and 
also  praying  that  a  transcript  of  the  record  and  pro- 
ceedings and  papers  upon  which  the  judgment  herein 
was  rendered,  duly  authenticated,  may  be  sent  to  the 
said  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that  such  other  and  further  pro- 
ceedings may  be  had  as  may  be  proper  in  the 
premises. 

The  Court  having  duly  considered  the  same  does 
hereby  allow  the  said  writ  of  error  prayed  for,  and  it 
is  ORDERED  that  upon  the  giving  by  said  defen- 
dant, The  Pacific  Telephone  and  Telegraph  Com- 
pany, a  corporation,  of  a  bond  according  to  law,  iu 
the  sum  of  Ten  Thousand  ($10,000.00)  Dollars,  the 
same  shall  operate  as  a  supersedeas  bond  and  all  pro- 
ceedings be  [129]  stayed,  pending  the  determina- 
tion of  said  writ  of  error. 

Dated  this  3d  day  of  January,  A.  D.  1913. 

CLINTON  W.  HOWARD, 

Judge. 
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Copy  of  foregoing  order  received  and  service  of 
same  acknowledged  this  3d  day  of  January,  A.  D. 
1913. 

REYNOLDS,  BALLINGER  &  HUTSON, 

Attorneys  for  Plaintiff. 

[Indorsed]  :  Order  Granting  Writ  of  Error  and 
Fixing  Amount  of  Bond.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Jan.  3, 
1913.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L., 
Deputy.     [130] 


In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2052. 
FRANK  STARR, 

Plaintife, 
vs. 

THE     PACIFIC     TELEPHONE     AND     TELE- 
GRAPH COMPANY,  a  Corporation, 

Defendant. 

Supersedeas  Bond. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  we.  The  Pacific  Telephone  and  Telegraph  Com- 
pany, a  corporation,  the  above-named  defendant,  as 
principal,  and  National  Surety  Company,  a  body 
corporate,  duly  incorporated  under  the  Laws  of  the 
State  of  New  York  and  authorized  to  transact  the 
business  of   surety  in  the   State  of   Washington,  as 
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suretj^  are  held  and  firmly  bound  unto  Frank  Starr, 
the  above-named  plaintiff,  in  the  sum  of  Ten  Thou- 
sand Dollars  to  be  paid  to  said  plaintiff,  his  executors, 
administrators  and  assigns,  for  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  and  each 
of  our  successors  and  assigns,  jointly  and  severally 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  3d  day  of  Jan- 
uary, 1913, 

The  condition  of  the  above  obligation  is  such  that 
whereas  in  the  above  court  and  cause,  final  judgment 
was  [131]  rendered  against  the  said  defendant 
and  in  favor  of  said  plaintiff,  in  the  sum  of  Eight 
Thousand  Dollars  ($8,000),  with  plaintiff's  costs  and 
disbursements;  and 

WHEREAS,  the  said  defendant  has  obtained 
from  said  Court  a  writ  of  error  to  reverse  the  judg- 
ment in  said  action,  and  a  citation  directed  to  the 
plaintiff  is  about  to  be  issued  citing  and  admonishing 
him  to  be  and  appear  in  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit,  to  be  held  at 
San  Francisco,  in  the  State  of  California : 

NOW,  THEREFORE,  if  the  said  defendant,  The 
Pacific  Telephone  and  Telegraph  Company,  a  cor- 
poration, shall  prosecute  the  said  writ  of  error  to 
effect,  and  shall  answer  all  damages  and  costs  that 
may  be  awarded  against  it  if  it  fails  to  make  its  plea 
good,  then  the  above  obligation  to  be  void,  otherwise 
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to  remain  in  full  force  and  effect. 

THE      PACIFIC      TELEPHONE      AND 
TELEGRAPH     CO.  [Seal] 

By  F.  L.  McNALLY, 

Its  Agent. 
By  HUGHES,    McMICKEN,    DOVELL    & 
RAMSEY, 

Its  Attorneys. 
NATIONAL  SURETY  COMPANY. 
[Seal  of  National  Surety  Company] 

By  GEO.  W.  ALLEN, 

Atty.  in  Fact. 
The  sufficiency  of  the  surety  on  the  foregoing  bond 
approved  by  me  this  3d  day  of  January,  1913. 

CLINTON  W.  HOWARD, 
Judge  of  said  Court.     [132] 
Copy  of  within  Supersedeas  Bond  received,  and 
due  service  of  same  acknowledged  this  3d  day  of  Jan- 
uary, 1913. 

REYNOLDS,  BALLINGER  &  HUTSON, 

Attorneys  for  Plantiff. 

[Indorsed]  :  Supersedeas  Bond  on  Appeal.  Filed 
in  the  U.  S.  District  Court,  Western  Dist.  of  Wash- 
ington, Jan.  3,  1913.  Frank  L.  Crosby,  Clerk. 
By  E.  M.  L.,  Deputy.     [133] 
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"VVrit  of  Errcr  [ocpy]. 

UNITED  STATES  OF  AMERICA,^ss. 
The   President   of  the   United   States  of  America 

to  the  Judges  of  the  District  Court  of  the  United 

States  for  the  Western  District  of  Washington, 

Northern  Division,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  the  plea  which  is  in 
the  said  District  Court  before  you,  or  some  of  you, 
between  Frank  Starr,  plaintiff,  and  The  Pacific  Tele- 
phone and  Telegraph  Company,  a  corporation,  de- 
fendant, a  manifest  error  hath  happened,  to  the  great 
damage  of  the  said  The  Pacific  Telephone  and  Tele- 
graph Company,  a  corporation,  defendant,  as  is  said 
and  appears  hj  the  complaint,  we  being  willing  that 
such  error,  if  any  hath  been,  should  be  duly  corrected 
and  full  and  speedy  justice  done  to  the  party  afore- 
said, in  this  behalf,  do  command  you,  if  any  judgment 
be  therein  given,  that  then,  under  your  seal,  distinctly 
and  openly,you  send  the  record  and  proceedings  afore- 
said, with  all  things  concerning  the  same,  to  the  Jus- 
tice of  the  United.  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  at  the  courtrooms  of  said  court 
in  the  city  of  San  Francisco,  in  the  State  of  Cali- 
fornia, together  with  this  writ,  so  that  you  have  the 
same  at  the  said  place  before  the  justice  aforesaid, 
on  the  first  day  of  February,  1913,  that  the  record 
and  proceedings  aforesaid  being  inspected,  the  said 
justice  of  the  said  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein  to  correct  that  error, 
what  of  right  and  according  to  the  law  and  custom  of 
the  United  States  ought  to  be  done.     [  134] 
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WITNESS,  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  this  3d  day  of  Jan.,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  thirteen,  and 
of  the  Independence  of  the  United  States  the  one 
hundred  and  thirt}^seventh. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  said  District  Court  of  the  United  States,  for 
the  Western  District  of  Washington. 

The  foregoing  writ  is  hereby  allowed. 

CLINTON  W.  HOWARD, 
United  States  District  Judge,  for  the  Western  Dis- 
trict of  Washington. 

Copy  of  within  Writ  of  Error  received,  and  due 
service  of  same  acknowledged  this  3d  day  of  Jan- 
uary, 1913. 

REYNOLDS,  BALLINOER  &  HUTSON, 

Attorneys  for  Plaintiff. 

[Indorsed] :  Original.  No.  2052.  In  the  United 
States  District  Court,  Western  District  of  Washing- 
ton, Northern  Division.  Frank  Starr,  Plaintiff,  vs. 
The  Pacific  Telephone  and  Telegraph  Company,  a 
Corporation,  Defendant.  Writ  of  Error.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washing- 
ton, Jan.  3,  1913.  Frank  L.  Crosby,  Clerk.  By  E. 
M.  L.,  Deputy.  Hughes,  McMicken,  Dovell  &  Ram- 
sey, Attorneys  for  Defendant.  661-670  Colman 
Building,  Seattle,  Wash.     [135] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2052. 

FRANK  STAER, 

Plaintiff, 

vs. 

THE  PACIFIC  TELEPHONE  AND  TELEGRAPH 
COMPANY,  a  Corporation, 

Defendant. 

Citation  [on  Writ  of  Error  (Copy)]. 

United  States  of  America, — ss. 
To  Frank  Starr,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  term  of  the  United  States  Circuit  Court 
of  Appeals,  for  the  Ninth  Circuit,  to  be  holden  in 
the  City  of  San  Francisco,  State  of  California,  on 
the  first  day  of  February,  1913,  pursuant  to  a  writ 
of  error  filed  in  the  clerk's  office  of  the  District 
Court  of  the  United  States,  for  the  Western  District 
of  Washington,  Northern  Division,  wherein  The 
Pacific  Telephone  and  Telegraph  Company,  a  cor- 
poration, is  plaintiff  in  error,  and  you  are  defendant 
in  error,  to  show  cause,  if  any  there  be,  why  the 
judgment  in  the  said  writ  of  error  mentioned  should 
not  be  corrected,  and  speedy  justice  should  not  be 
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done  to  the  parties  in  that  behalf. 
Dated  the  3d  day  of  January,  1913. 

(Signed)    CLINTON  W.  HOWARD, 
United  States  District  Judge  for  the  Western  Dis- 
trict of  Washington.     [136] 
[Seal]         Attest:  FRANK  L.  CROSBY, 

Clerk  of  said  United  States  District  Court  for  the 
Western  District  of  Washington. 

By , 

Deputy. 

We  hereby,  this  3d  day  of  January,  1913,  acknowl- 
edge service  of  the  foregoing  Citation  at  the  City  of 
Seattle,  Washington. 

REYNOLDS,  BALLINGER  &  HUTSON, 

Attorneys  for  said  Frank  Starr. 

Received  copy  of  the  foregoing  Citation  lodged 
with  me  for  defendant  in  error  this  3d  day  of  Jan- 
uary, 1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  said  United  States  District  Court.     [137] 

[Endorsed]:  Copy.  No.  2052.  In  the  United 
States  District  Court,  Western  District  of  Washing- 
ton, Northern  Division.  Frank  Starr,  Plaintiff,  vs. 
The  Pacific  Telephone  and  Telegraph  Company,  a 
Corporation,  Defendant.  Citation  on  Appeal 
(Lodged  Copy).  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington.  Jan.  3,  1913.  Frank 
L.  Crosby,  Clerk.    By  E.  M.  L.,  Deputy.     [138] 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 

THE  PACIFIC  TELEPHONE  AND  TELEGRAPH 
COMPANY,  a  Corporation, 

Defendant. 

Stipulation  Relative  to  Exhibit. 

It  is  hereby  stipulated  between  the  parties  hereto 
that  the  clerk  of  this  court  in  making  up  his  return 
to  the  writ  of  error  herein  shall  include  therein  and 
transmit  therewith  as  a  part  of  the  record  the  orig- 
inal ladder  introduced  in  evidence  herein  as  Plain- 
tiff's Exhibit  No.  1. 
Dated  January  6th,  1913. 

REYNOLDS,  BALLINGER  &  HUTSON, 

Attorneys  for  Plaintiff. 
HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 

Attorneys  for  Defendant. 

[Indorsed]:  Stipulation  Relative  to  Exhibit. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington,  Jan.  6,  1913.  Frank  L.  Crosby,  Clerk. 
By  E.  M.  L.,  Deputy.     [139] 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 

THE  PACIFIC  TELEPHONE  AND  TELEGRAPH 
COMPANY,  a  Corporation, 

Defendant. 

Order  for  Sending  Up  Original  Exhibit. 

Agreeably  to  the  written  stipulation  of  the  parties 
this  day  filed  herein,  and  it  being  in  the  opinion  of 
the  presiding  Judge  undersigned  deemed  proper 
that  the  clerk  of  this  court  in  making  up  his  return 
to  the  writ  of  error  herein  shall  include  therein  and 
transmit  therewith  as  a  part  of  the  record  the  orig- 
inal ladder  introduced  in  evidence  herein  as  plain- 
tiff's exhibit  No.  1; 

It  is  now  by  the  undersigned  presiding  Judge  of 
said  court  ordered  that  said  original  exhibit  be  sent 
up  by  the  clerk  of  this  court  as  a  part  of  his  return 
to  the  writ  of  error  herein  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

Dated  this  6th  day  of  January,  1913. 

CLINTON  W.  HOWARD, 
United  States  District  Judge.     [140] 

[Indorsed]:  Order  for  Sending  up  Original  Ex- 
hibit. Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington,  Jan.  6,  1913.  Frank  L.  Crosby, 
Clerk.     By  E.  M.  L.,  Deputy.     [141] 
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In  the  United  States  District  Court  for  the  Westervp 
District  of  Washington,  Northern  Division. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 

THE    PACIFIC     TELEPHONE    AND    TELE- 
GRAPH COMPANY,  a  Corporation, 

Defendant. 

Stipulation  as  to  Record. 

It  is  hereby  stipulated  between  the  parties  hereto 
that  the  clerk  of  this  court  in  making  up  his  return 
to  the  writ  of  error  herein  shall  include  therein  the 
following : 

Complaint  included  in  transcript  of  record  filed 
November  7,  1911,  on  removal  from  the  Su- 
perior Court  of  Washington  for  King 
County ; 

Order  of  removal  included  in  transcript  of  rec- 
ord on  removal  filed  herein  November  7, 
1911; 

Answer ; 

Reply; 

Original  exhibit  specified  in  stipulation  between 
the  parties  dated  January  6th,  1913; 

Verdict ; 

Memorandum  of  costs  and  disbursements; 

Judgment ; 

Motion  for  new  trial ; 

Order  overruling  motion  for  new  trial;     [142] 
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Bill  of  exceptions; 
Assignment  of  errors; 
Petition  for  order  allowing  writ  of  error; 
Order  granting  writ  of  error  and  fixing  amount 

of  bond; 
Supersedeas  bond; 
Writ  of  error; 

Original    citation    and    acceptance    of    service 
thereon ; 

Copy  of  citation  lodged  with  clerk  for  defendant 

in  error; 
Stipulation  and  order  respecting  exhibit ; 
Stipulation  as  to  record; 
which  comprise  all  the  papers,  exhibits,  depositions 
and  other  proceedings  which  are  necessary  to  the 
hearing  of  said  cause  upon  such  writ  of  error  in  the 
United  States  Circuit  Court  of  Appeals,  and  that  no 
other  papers  or  proceedings  than  those  above  men- 
tioned need  be  included  by  the  clerk  of  said  court  in 
making  up  his  return  to  said  writ  of  error  as  a  part 
of  such  record. 
Dated  January  6th,  1913. 
REYNOLDS,  BALLINOER  &  HUTSON, 

Attorneys  for  Plaintiff. 
HUGHES,   McMICKEN,   DOVELL   &   RAM- 
SEY, 

Attorneys  for  Defendant. 

[Indorsed] :  Stipulation  as  to  Record.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washing- 
ton, Jan.  6,  1913.  Frank  L.  Crosby,  Clerk.  By  E. 
M.  L.,  Deputy.     [143] 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record,  etc.] 

I7u  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  2052. 
FEANK  STARR, 

Plaintiff, 

vs. 

THE     PACIFIC     TELEPHONE     AND     TELE- 
GRAPH COMPANY,  a  Corporation, 

Defendant. 

United  States  of  America, 

Western  District  of  Washington,— ss. 

I,  F.  L.  Crosby,  Clerk  of  the  United  States  Dis- 
trict Court,  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  the  151  typewritten 
pages,  numbered  from  1  to  151,  inclusive,  to  be  a 
full,  true,  correct  and  complete  copy  of  so  much  of 
the  record,  papers,  depositions  and  other  proceed- 
ings in  the  above  and  foregoing  entitled  cause  as  are 
necessary  to  the  hearing  of  said  cause  on  writ  of 
error  therein  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  as  is  stipulated 
for  by  counsel  of  record  herein,  as  the  same  remain 
of  record  and  on  file  in  the  office  of  the  clerk  of  said 
District  Court,  and  that  the  same,  together  with  the 
original  of  Plaintiff's  Exhibit  1,  which  said  original 
exhibit  is  transmitted  herewith  pursuant  to  the  or- 
der of  Court  so  directing,  constitute  the  record  on 
return  to  said  writ  of  error  herein  from  the  judg- 
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ment  of  said  United  States  District  Court  for  the 
Western  [144]  District  of  Washington  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  I  hereto  attach  and  herewith 
transmit  the  original  writ  of  error  and  original  cita- 
tion issued  in  this  cause. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  is  the  siun  of 
Sixty-six  and  77/100  ($66.77)  Dollars,  and  that  the 
said  siun  has  been  paid  to  me  by  Hughes,  McMicken, 
Dovell  &  Ramsey,  attorneys  for  defendant. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
at  Seattle,  in  said  district,  this  22d  day  of  January, 
1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk.     [145] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2052. 

FRANK  STARR, 

Plaintiff, 

vs. 

THE    PACIFIC     TELEPHONE     AND     TELE- 
GRAPH COMPANY,  a  Corporation, 

Defendant. 


134        The  Pacific  Telephone  etc.  Company 

Citation  [on  Writ  of  Error  (Original)]. 

United  States  of  America, — ss. 
To  Frank  Starr,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  term  of  the  United  States  Circuit  Court 
of  Appeals,  for  the  Ninth  Circuit,  to  be  holden  in 
the  city  of  San  Francisco,  State  of  California,  on  the 
first  day  of  February,  1913,  pursuant  to  a  writ  of 
error  filed  in  the  clerk's  office  of  the  District  Court 
of  the  United  States,  for  the  Western  District  of 
Washington,  Northern  Division,  wherein  The  Pacific 
Telephone  and  Telegraph  Company,  a  corporation, 
is  plaintiff  in  error,  and  you  are  defendant  in  error, 
to  show  cause,  if  any  there  be,  why  the  judgment  in 
the  said  writ  of  error  mentioned  should  not  be  cor- 
rected, and  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

Dated  the  3d  day  of  January,  1913. 

CLINTON  W.  HOWARD, 
United  States  District  Judge  for  the  Western  Dis- 
trict of  Washington.     [146] 
[Seal]        Attest:        FRANK  L.  CROSBY, 
Clerk  of  said  United  States  District  Court  for  the 
Western  District  of  Washington. 

By , 

Deputy. 

We  hereby,  this  3d  day  of  January,  1913,  acknowl- 
edge service  of  the  foregoing  citation  at  the  city  of 
Seattle,  Washington. 

REYNOLDS,  BALLINGER  &  HUTSON, 

Attorneys  for  said  Frank  Starr. 
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Received  copy  of  the  foregoing  citation  lodged 
with  me  for  defendant  in  error  this  3d  day  of  Janu- 
ary, 1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  said  United  States  District  Court.     [147] 

[Endorsed]  :  Original.  No.  2052.  In  the  United 
States  District  Court,  Western  District  of  Washing- 
ton, Northern  Division.  Frank  Starr,  Plaintiff,  vs. 
The  Pacific  Telephone  and  Telegraph  Company,  a 
Corporation,  Defendant.  Citation  on  Appeal.  Filed 
in  the  U.  S.  District  Court,  Western  Dist.  of  Wash- 
ington, Jan.  3,  1913.  Frank  L.  Crosby,  Clerk.  By 
E.  M.  L.,  Deputy.     [148] 


Writ  of  Error  [Original]. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America  to 
the  Judges  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washing- 
ton, Northern  Division,  Greeting : 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  the  plea  which  is  in 
the  said  District  Court  before  you,  or  some  of  you, 
between  Frank  Starr,  plaintiff,  and  The  Pacific  Tel- 
ephone and'  Telegraph  Company,  a  corporation,  de- 
fendant, a  manifest  error  hath  happened,  to  the  great 
damage  of  the  said  The  Pacific  Telephone  and  Tele- 
graph Company,  a  corporation,  defendant,  as  is  said 
and  appears  by  the  complaint,  we  being  willing  that 
such  error,  if  any  hath  been,  should  be  duly  corrected 
and  full  and  speedy  justice  done  to  the  party  afore- 
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Baid,  in  this  behalf,  do  command  you,  if  any  judg- 
ment be  therein  given,  that  then,  under  your  seal, 
distinctly  and  openly,  you  send  the  record  and  pro- 
ceedings aforesaid,  with  all  things  concerning  the 
same,  to  the  justice  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  at  the  court- 
rooms of  said  court  in  the  city  of  San  Francisco,  in 
the  State  of  California,  together  with  this  writ,  so 
that  you  have  the  same  at  the  said  place  before  the 
justice  aforesaid,  on  the  first  day  of  February,  1913, 
that  the  record  and  proceedings  aforesaid  being  in- 
spected, the  said  justice  of  the  said  Circuit  Court  of 
Appeals  may  cause  further  to  be  done  therein  to  cor- 
rect that  error,  what  of  right  and  according  to  the 
law  and  custom  of  the  United  States  ought  to  be 
done.     [149] 

Witness,  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  third  day  of  January,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  thirteen,  and 
of  the  Independence  of  the  United  States  the  one 
hundred  and  thirty-seventh. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  said  District  Court  of  the  United  States, 
for  the  Western  District  of  Washington. 

The  foregoing  writ  is  hereby  allowed. 

CLINTON  W.  HOWARD, 
United  States  District  Judge  for  the  Western  Dis- 
trict of  Washington.     [150] 
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Copy  of  within  Writ  of  Error  received,  and  due 
service  of  same  acknowledged  this  3d  day  of  Janu- 
ary, 1913. 

EEYNOLDS,  BALLINGER  &  HUTSON, 
Attorneys  for  Plaintiff.     [151] 

[Endorsed] :  Original.  No.  2052.  In  the  United 
States  District  Court,  Western  District  of  Washing- 
ton, Northern  Division.  Frank  Starr,  Plaintiff,  vs. 
The  Pacific  Telephone  and  Telegraph  Company,  a 
Corporation,  Defendant.  Writ  of  Error.  Filed 
in  the  IT.  S.  District  Court,  Western  Dist.  of  Wash- 
ington, Jan,  3,  1913.  Frank  L.  Crosby,  Clerk.  By 
E.  M.  L.,  Deputy. 


[Endorsed]:  No.  2242.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Pa- 
cific Telephone  and  Telegraph  Company,  a  Corpora- 
tion, Plaintiff  in  Error,  vs.  Frank  Starr,  Defendant 
in  Error.  Transcript  of  Record.  Upon  Writ  of 
Error  to  the  United  States  District  Court  of  the 
Western  District  of  Washington,  Northern  Division. 
Filed  January  25,  1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 


^ 


IN  THE 

Intl^in  S>tatF0  Oltrrutt  OInurt  nf  Appeals 


FOR  THE  NINTH   CIRCUIT 


No. 


The  Pacific  Telephone  and  Tele- 
graph Company,  a  corporation, 

Plaintiff  in  Error, 

vs. 
Frank  Starr^ 

Defendant  in  Error. 


Upon  Writ  of  Error  to  the  United  States  District  Court 

for  the  Eastern  District  of  Washington, 

Northern  Division. 


BRIEF  OF  PLAINTIFF  IN  ERROR 


STATEMENT  OF  CASE 

This  action,  brought  to  recover  damages  for  a 
personal  injury,  was  predicated  upon  the  charge  in 
the  complaint  that  Frank  Starr,  then  and  there  be- 
ing in  the  employ  ol'  The  Pacific  Telephone  and  Tele- 
graph Company  as  an  installer,  was  injured  by  the 
breaking  of  a  ladder  upon  which  he  was  standing 


while  attempting  to  fasten  a  cable  to  the  wall  of  a 
building  upon  Post  Street  in  the  City  of  Seattle. 
He  alleged  in  his  complaint  as  the  gist  thereof,  as 
follows : 

"That  on  September  15,  1911,  the  gang,  of  which 
plaintiff  was  a  member,  under  the  direction  of  said 
foreman,  was  engaged  in  putting  up  a  cable  on  the 
wall  of  a  building  abutting  on  Post  Street,  in  the 
City  of  Seattle,  between  Pike  and  Union  streets,  in 
said  city;  that  certain  ladders  had  heen  furnished 
for  said  gang  of  men  hy  the  defendant  for  their  use 
and  plaintiff  had  nothing  to  do  with  the  furnishing  of 
said  ladders;  that  said  cable  was  being  fastened  to 
said  wall  at  a  height  of  apx3roximately  25  or  30  above 
the  surface  of  said  Post  Street,  and  said  ladders  be- 
ing separately  too  short  to  reach  to  said  point,  the 
same,  by  the  direction  of  said  foreman,  were  spliced 
together  and  plaintiff,  in  the  discharge  of  the  duties 
of  his  emplo^Tnent,  went  upon  said  ladders  to  fasten 
said  cable ;  that  because  of  the  shortness  of  said  lad- 
ders it  was  necessary  for  plaintiff  to  take  his  position 
and  he  did  take  his  position  upon  the  top  rung  of  the 
uppermost  of  said  ladders;  that  the  topmost  of  said 
ladders  was  defective  in  this,  that  the  top  rung  there- 
of was  cross  grained  so  that  the  same  was  weak  and 
unfit  for  use,  the  same  being  too  weak  to  hold  the 
weight  of  a  man  standing  upon  it;  that  defendant 
and  said  foreman,  by  a  reasonable  inspection  of  said 
ladder,  could  have  ascertained  the  condition  of  said 
rung,  and  it  would  have  been  apparent  upon  said 
inspection  that  the  same  was  dangerous  and  unfit  for 
use  and  would  be  likely  to  break  if  anyone  took  up 
a  position  on  said  rung,  but  neither  said  foreman  nor 
other  agent  of  defendant  made  such  inspection ;  and 
that  plaintiff  did  not  know  said  rung  was  defective, 
weak  or  insufficient  and  was  not  warned  thereof,  and 
supposed  that  the  rung  was  sufficient  for  his  use  in 
the  performance  of  his  work.  That  when  plaintiff  in 
the  performance  of  his  duties  as  aforesaid  went  upon 


said  ladder  and  stood  upon  said  rung,  as  his  duties 
required  him  to  do,  tlie  same  broke,  and  plaintiff 
therefrom  fell  a  distance  of  about  20  feet  to  the  sur- 
face of  said  Post  Street  which  was  paved,  and  there- 
by received  the  injuries  hereinafter  set  forth;  that 
said  accident  was  wholly  due  to  the  negligence  of 
defendant  in  furnishing  to  plaintiff  for  use  in  the 
performance  of  his  duties,  said  imsafe  ladder  and  in 
failing  to  inspect  the  same,  and  in  failing  to  warn 
him  of  his  danger  in  using  the  same,  and  was  not 
due  to  any  carelessness  or  negligence  on  the  part  of 
plaintiff."  (Eecord  p.  3.)    (Italics  ours.) 

The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  Starr  in  the  sum  of  $8,000,  and  it  is  this 
judgment  we  seek  to  have  reversed.  There  was  little, 
if  any,  conflict  in  the  testimony,  and  we  state  the 
salient  points  thereof  with  confidence  that  there  will 
be  no  issue  between  opposing  counsel  and  ourselves 
as  to  the  facts. 

Frank  Starr  was  at  the  time  of  the  accident  about 
25  years  of  age,  was  an  electrician  and  a  journey- 
man installer.  He  had  been  in  the  employ  of  the 
defendant  company  for  four  years,  working  steadily. 
(Record  p.  82.) 

The  occupation  of  installer  requires  that  work  be 
done  in  attaching  wires  to  poles  and  buildings,  in 
which  work  the  use  of  ladders  is  constantly  required. 
The  plaintiff  at  the  time  of  the  happening  of  the 
accident  and  for  some  days  prior  thereto  had  been 
with  six  other  men  engaged  in  fastening  a  cable  to 
the  rear  of  a  building  upon  Post  Street  at  a  height  of 
about  20  feet.  It  appears  to  have  been  the  custom 
of  the  company  to  permit  the  installers  to  secure 


their  own  ladders  provided  they  did  not  ha,ve  suf- 
ficient upon  the  ground  to  do  the  work. 

The  plaintiff  testified : 

''Q  Did  they  (the  company)  always  supply  a 
sufficient  number'? 

A    No,  sir. 

Q  On  the  occasions  when  the  men  had  an  insuf- 
ficient supply  of  ladders,  what,  if  anything,  would 
the  foreman  do? 

A    He  would  tell  us  to  rustle."  (Record  p.  84.) 

McCartney,  a  witness  for  the  plaintiff,  said : 

'^Q  Now,  when,  as  you  say,  the  company  failed 
to  supply  a  sufficient  number  of  ladders,  how  were 
they  procured? 

A  Well,  they  used  to  have  to  rustle  around  the 
alleys  and  get  them. 

Q     By  whose  orders  would  they  do  that? 

A  By  the  foreman,  if  he  was  there,  and  if  he 
wasn't  there,  we  would  take  that  on  our  own  re- 
sponsibility, because  we  had  to  have  them—"  (Rec- 
ord p.  39.) 

Filer,  one  of  the  witneses,  said: 

"Q  Was  it  uncommon  for  the  men  working  as 
you  were  working  to  have  to— as  one  of  the  wit- 
nesses expressed  it— rustle  ladders? 

A  It  was  not  uncommon.  It  wasn't  particularly 
common. 

Q     It  was  not  uncommon? 

A    No. 

Q  Were  you  directed  by  the  foreman  to  rustle 
ladders  from  time  to  time? 

A  I  don't  know  that.  I  couldn't  say  I  was  par- 
ticularly directed,  but  if  we  were  short  of  ladders  at 
a  particular  time,  why,  it  was  understood  that  we 
would  go  ahead  with  the  work  just  the  same,  that 


would  mean  we  would  have  to  get  them."  (Record 
p.  101.) 

The  other  witnesses  quite  agreed  with  this  testi- 
mony—that when  a  ladder  was  lacking  the  installers 
procured  it  for  themselves. 

The  day  before  the  accident  happened  McCartney 
and  Filer,  two  men  engaged  in  the  same  work  as  the 
plaintiff  and  consequently  fellow-servants,  had  gone 
to  some  place  in  the  neighborhood  and  secured  two 
pieces  of  ladder,  one  about  12  feet  long  and  the  other 
about  7  feet  long.  Filer  secured  the  shorter  ladder 
and  used  it  for  a  short  time  upon  which  to  stand 
while  he  was  putting  up  a  terminal  box  at  a  height 
of  about  6  feet.  After  a  short  experience  he  dis- 
carded his  short  ladder,  testifying  as  a  reason  there- 
for as  follows: 

"Q     Then,  did  you  discard  it? 
A     For  the  next  box  I  did. 
Q     Why? 

A    Because  it  was  sufficiently  long,  that  is  sut- 
ficiently  long  enough,  and  I  questioned  its  safety. 
Q     Why  did  you  question  its  safety? 
A    It  looked'^  rather  frail. 
Q     And  what  did  you  do  for  a  ladder? 
A     I  made  up  another  one."  (Record  p.  102.) 

After  Filer  had  discarded  this  short  ladder,  for 
the  reason  just  stated,  and  late  in  the  afternoon  upon 
the  day  before  the  accident  McCartney  and  the  plain- 
tiff, who  were  working  together,  desired  a  longer 
ladder  than  was  available.  One  Smith,  who  was  a 
foreman  for  the  company  and  who  at  that  time  had 
under  his  supervision  several  pieces  of  work  in  dif- 


ferent  parts  of  the  city  (Record  p.  32)  happened  at 
the  place  where  the  plaintiff  was  working.  Some  one 
told  Smith  that  a  longer  ladder  than  was  at  hand 
was  required.  He  directed  whomever  asked  him  to 
splice  together  some  of  their  short  pieces,  there  being 
five  short  pieces  of  ladder  at  the  place.  (Record  p. 
33.)  The  ]3laintiff  and  McCartney  thereupon  pro- 
ceeded to  splice  the  two  pieces  of  ladder,  the  shorter 
one  of  w^hich  was  the  6-foot  piece  which  Filer  had 
secured  and  discarded  as  aforesaid  (Record  p.  102), 
and  in  this  way  the  ladder  was  made  up,  which  has 
been  caused  to  be  introduced  as  an  exhibit  in  this 
case  and  which  will  be  before  this  court.  McCartney 
and  the  plaintiff  were  some  half  hour  in  splicing  the 
ladder  (Record  p.  93)  and  did  not  make  use  of  it 
until  the  next  morning,  when  the  plaintiff  going  to 
work  at  8  o'clock  placed  the  spliced  ladder  against 
the  wall  and  worked  upon  it  for  about  an  hour  and  a 
half,  when  he  ascended  so  as  to  stand  upon  the  sec- 
ond round  from  the  top  of  the  upper  portion  of  the 
ladder,  holding  in  his  hand  a  portion  of  a  heavy  cable 
which  added  greatly  to  his  weight.  The  rung  upon 
which  he  was  standing  broke  underneath  him,  pre- 
cipitating him  to  the  stone  pavement,  resulting  in  the 
injury  complained  of.  Inasmuch  as  the  ladder  it- 
self will  be  before  this  court  as  it  was  before  the 
lower  court,  a  description  of  it  is  not  necessary.  It 
is  claimed  that  it  was  defective  because  the  rung 
which  broke  was  cross-grained;  and  upon  the  trial 
plaintiff  predicated  his  claim  of  negligence  upon 
the  contention  that  the  grain  of  the  rung  presented 


a  defect  which  the  foreman,  Mr.  Smith,  should  have 
discovered  but  of  which  he  was  not  aware.  The 
plaintiff,  however,  said: 

"Q     Mr.  Smith  was  your  foreman? 

A    Yes,  sir. 

Q  He  couldn't  have  told  it  was  cross-grained 
by  looking  at  it  before,  could  he*? 

A     Not  by  just  glancing  at  it,  no,  sir. 

Q  He  couldn't  have  told  by  looking  at  it  closer^ 
could  he? 

A  If  he  had  got  right  do^vn  close  and  been  look- 
ing for  a  cross-grain  he  would  have  found  it,  yes. 

Q  Now,  explain  that,  you  think  he  could  have 
told— 3^ou  think  Smith  could  have  told  so  as  to  have 
kept  you  off  the  ladder  if  he  had  gotten  down  close 
to  it  and  looked  at  it  closer? 

A  He  could;  yes.  The  same  as  one  of  those 
others  were  cross-grained,  and  he  didn't  know  it." 
(Record  p.  93.) 

McMellon,  a  witness  for  plaintiff,  testified : 

"Q  Now,  how  close  an  inspection  would  it  have 
required  to  see  that  this  rung  which  broke  was  cross- 
grained  ? 

A  Well,  I  imagine  it  would  have  taken  a  careful 
examination  of  it  before  the  accident. 

Q     How  do  you  mean,  how  careful? 

A  Well,  if  a  man  got  right  down  and  probably 
examined  the  wood  real  carefully  and  close  he  could 
have  noticed  it. 

Q  Suppose  Smith  had  examined  it  to  deter- 
mine whether  it  was  cross-grained  or  not,  what 
would  he  have  had  to  have  done,  would  he  have  had 
to  scrape  the  timber? 

A     I  think  not. 

Q     He  wouldn  't  had  to  have  done  that  ? 

A    No. 

Q  Would  he  have  had  to  use  a  magnifying 
glass  ? 
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A    I  wouldn't  judge  he  would  have. 

Q  You  mean  to  say  Smith  could  have  seen  it 
with  his  naked  eye  if  he  had  just  taken  the  ladder 
in  his  hand  and  looked  at  it? 

A  I  think  he  could,  yes,  if  he  had  looked  at  it 
closely. 

Q     How  long  would  it  have  taken  him  to  do  that? 

A  I  shouldn't  judge  it  would  have  taken  very 
long. 

Q     Could  he  have  done  it  in  an  instant? 

A    No,  I  think  no. 

Q  He  wouldn't  have  had  to  cut  into  the  grain  or 
anything  of  that  kind? 

A  It  wouldn't  have  taken  him  very  long  to  ex- 
amine the  one  rung. 

Q  He  wouldn't  have  had  to  scrape  the  timber 
or  cut  into  it  at  all? 

A  I  think  not.  I  don't  know.  He  might  have." 
(Record  pp.  64-65.) 

It  is  undisputed  that  neither  portion  of  the  lad- 
der from  which  plaintiff  fell  was  furnished  by  the 
company,  the  plaintiff  testifying  as  follows : 

"Q  In  other  words,  the  company  did  not  fur- 
nish either  one  of  those  pieces? 

A    No. 

Q  Filer  and  McCartney,  two  men  who  were 
working  in  the  same  capacity  you  were,  were  they— 

A    Yes,  sir. 

Q     Went  and  got  them  somewhere  ? 

A    Yes,  sir."  (Record  p.  95.) 

SPECIFICATION  OF  ERRORS 
The  following  errors  are  specified: 

First:  That  the  said  court  adjudged  that  the 
plaintiff  should  recover  the  sum  of  $8,000  against 
the  said  defendant. 
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Second:  The  court  erred  in  adjudging  that  the 
said  plaintiff  should  recover  of  and  from  the  de- 
fendant any  sum  at  all. 

Third'.  The  court  erred  in  denying  the  chal- 
lenge of  the  defendant  to  the  sufficiency  of  the  testi- 
mony. 

Fourth'.  The  court  erred  in  overruling  the  mo- 
tion of  the  defendant  to  enter  judgment  for  the  said 
defendant. 

Fifth :  The  court  erred  in  overruling  the  motion 
of  the  defendant  to  direct  a  verdict  for  said  defend- 
ant. 

Sixth :  The  court  erred  in  not  holding  as  a  mat- 
ter of  law  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence. 

Seventh:  The  court  erred  in  not  holding  as  a 
matter  of  law  that  the  plaintilf  assumed  any  risk  or 
peril  attending  the  use  of  appliance  which  caused 
the  injury. 

Eighth:  The  court  erred  in  overruling  the  mo- 
tion of  the  defendant  for  a  new  trial. 

Ninth:  The  court  erred  in  rendering  the  judg- 
ment in  favor  of  said  plaintiff  and  against  said  de- 
fendant and  in  rendering  any  judgment  in  favor  of 
said  plaintiff  and  against  said  defendant. 

ARGUMENT 

It  will  be  observed  from  our  specifications  of 
error  that  the  sole  question  intended  to  be  presented 
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is  whether  or  not  the  plaintiff  below  is  entitled  as  a 
matter  of  law  to  not  recover  in  this  action.  We  con- 
tend that  the  case  should  have  been  withdra^^Ti  from 
the  jury  and  judgment  entered  for  the  defendant 
and  for  the  following  reasons : 

The  rule  which  imposes  liability  upon  an  em- 
ployer tvho  furnishes  unsafe  appliances  has  no  appli- 
cation here  because  the  company  did  not  furnish  the 
appliance  but  the  same  was  selected  by  the  plaintiff 
and  his  fellow-servants. 

As  before  stated,  the  two  pieces  of  ladder  were 
secured  by  McCartney  and  Filer.  These  men,  as 
well  as  Smith,  the  so-called  foreman,  were  fellow- 
servants  of  the  plaintiff  below. 

Baltimore  d-  Ohio  Railroad  Company  v. 
Baugh,  149  U.  S.  368. 

American  Bridge  Co.  v.  Seeds  (C.  C.  A.,  Eight 
Circuit),  144  Fed.  605;  and  see  authorities 
therein  cited. 

By  an  et  al.  v.  Smith  et  al.  (C.  C.  A.,  Ninth  Cir- 
cuit), 85  Fed.  758. 

Armour  v.  Hahn,  111  U.  S.  313. 

Whatever  may  be  said  as  to  the  propriety  of  the 
custom,  it  was  agreed  by  all  the  mtnesses  that  it  was 
the  general  rule  that  when  ladders  were  not  at  hand 
the  installers  should  go  out  and  procure  them  for 
themselves  wherever  they  could.  The  plaintiff  be- 
low accepted  and  remained  in  his  emplo}Tiient  for 
four  years  with.knowledge  of  this  rule  and  under  this 
arrangement  and  he,  therefore,  assmned  any  risk 
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which  might  attend  the  inability  of  himself  or  fel- 
low-servants to  secure  the  proper  kind  of  ladder. 

The  distinction  is  well  recognized  between  those 
cases  where  the  master  undertakes  to  furnish  the 
appliances  and  those  where  the  servants  secure  them 
for  themselves.  It  is  stated  in  Shearman  dc  Redfield 
on  Negligence  (Fifth  Edition)  §195,  as  follows: 

"An  important  distinction  is  taken  between  in- 
strumentalities which  the  master  undertakes  to  fur- 
nish for  the  servants'  use  and  those  which  he 
emplovs  the  servants  to  furnish  for  themselves  and 
their  fellow-servants  in  the  same  work.  Negligence 
in  making  the  former  is  the  master's  negligence,  but 
negligence  about  the  latter  is  the  negligence  of  a 
fellow-servant. ' ' 

We  find  the  rule  illustrated  in  a  large  number  of 
cases  known  as  the  "scaffold  cases,"  where  the  prin- 
ciple is  familiar,  that  if  the  master  places  his  servant 
to  work  upon  a  scaffold  which  the  master  has  left 
unsafe  there  is  a  liability,  but  if  upon  the  other 
hand  the  master  has   permitted   a   servant  and  his 
fellows  to  construct  their  scaffolding  for  themselves 
there  is  no  liability.    It  is  submitted  that  the  princi- 
ple underlying  this  line  of  cases  is  directly  analogous 
to  the  principle  which  must  control  the  case  at  bar. 
It  was  a  part  of  the  implied  contract  under  which 
the  plaintiff  below  had  been  working  for  four  years, 
that  in  the  event  sufficient  ladders  were  not  at  hand 
he  and  his  fellows  would  borrow  or  manufacture  a 
ladder  for  themselves;  and  in  this  particular  instance 
two  of  plaintiff's  fellow-servants  secured  the  pieces 
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which  plaintiff  and  a  co-servant  manufactured  into 
one  ladder  by  splicing  them  together. 

In  Burns  v.  Sennett  (Cal.)  33  Pac.  918,  the  rule 
is  well  stated  as  follows: 

"While  the  general  rule  is  as  above  stated,  still 
it  is  well  established  that  the  rule  does  not  apply  to 
a  case  where  several  persons  are  employed  to  do  cer- 
tain work,  and  by  the  contract  of  emploj^nent,  either 
express  or  implied,  the  emi3loyes  are  to  adjust  the 
appliances  by  which  the  work  is  to  be  done.  For 
instance,  if  several  men  are  employed  to  jDaint  a 
building,  or  to  do  some  work  upon  it  which  requires 
scaffolding,  or  some  other  temporary  structure  or 
appliance  to  support  the  workmen,  tlie  employer  to 
furnish  the  materials  and  the  employed  to  construct 
or  adjust  the  scaffolding  or  other  appliance,  the  em- 
ployer is  not  liable  to  one  of  the  employes  for  the 
careless  act  of  another  employe  done  in  the  con- 
struction, adjustment,  or  maintenance  of  the  struc- 
ture or  appliance." 

Discrepancies  have  arisen  in  the  decisions  of  va- 
rious courts,  and  many  grotesque  annoimcements 
have  been  made  because  of  the  failure  to  properly 
distinguish  whether  an  employe,  through  whose  neg- 
ligence in  the  selection  of  appliances  an  injury  hap- 
pens, is  acting  for  the  master  or  for  himself  and 
those  engaged  in  the  common  emplojTnent. 

One  class  of  cases  is  those  where  the  master,  as- 
siuning  the  duty  to  furnish  safe  appliances,  delegates 
that  duty  to  a  servant  who  negligently  performs  it. 
In  such  class  of  cases  there  is  a  liability  upon  the 
master;  but  an  entirely  different  class  of  cases  is 
those  where  the  servant  undertakes  as  an  incident 
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of  his  employment  to  furnish,  make  or  repair,  either 
alone  or  by  cooperation  with  his  fellows,  the  tools 
and  appliances  which  he  uses.  In  this  class  of  cases 
there  is  no  liability,  and  it  is  to  this  latter  class  the 
present  case  belongs,  because  the  master  did  not 
undertake  to  furnish  ladders  but  required  the  plain- 
tiff below  and  those  working  with  him  to  secure  their 
own  ladders,  as  an  incident  of  their  work. 

The  distinction  above  referred  to  is  well  stated 
by  the  New  Jersey  court  in  Ingehregtsen  v.  Nord 
Deutscher  Lloyd  Steamship  Co.,  31  Atl.  619,  as 
follows : 

"On  this  topic  a  rational  distinction  would  seem 
to  be  that,  when  the  employe's  duty  to  inspect  or 
repair  the  apparatus  is  incidental  to  his  duty  to  use 
the  apparatus  in  the  conmion  emplojTuent,  then  he 
is  not  intrusted  with  the  master's  duty  to  his  fellow- 
servant,  and  the  master  is  not  responsible  to  his  fel- 
low-servant for  his  fault,  but  that,  if  the  master  has 
cast  a  duty  of  inspection  or  repair  upon  an  employe 
who  is  not  engaged  in  using  the  apparatus  in  a  com- 
mon employment  with  his  fellow-servant,  then  that 
employe,  in  that  duty,  represents  the  master,  and 
the  master  is  chargeable  with  his  default.  This  dis- 
tinction is  noticeable  in  McAndrews  v.  Burns,  39  N. 
J.  Law  117;  Smith  v.  Iron  Co.,  42  N.  J.  Law  467; 
Collyer  v.  Railroad  Co.,  49  N.J.  Law  59,  69,  6  Atl.437 ; 
Ross  V.  Walker  (Pa.  Sup.)  21  Atl.  157;  Moymhan  v. 
Hills  Co.,  146  Mass.  586,  16  N.  E.  574;  Daley  v. 
Railroad  Co.,  147  Mass.  101,  16  N.  E.  690,  and  many 
other  cases.'' 

The  rule  as  to  scaffolding  and  platforms  which  is 
generally  accepted,  and  we  believe  not  departed  from 
by  respectable  authority,  is  stated  in  Shearman  & 
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Redfield    on   Negligence    (Fifth  Edition),  §195,  as 
follows : 

"If  a  servant  is  engaged  to  work  upon  a  scaffold 
or  platform,  ready  made,  the  master  is  held  respon- 
sible for  personal  care  to  make  it  a  safe  place  on 
which  to  work.  But  if  a  number  of  associated  serv- 
ants are  employed  to  make  the  scaffold  or  other 
standing  place,  as  well  as  to  use  it  when  made,  the 
master  is  no  further  responsible  for  negligence  in 
its  making  than  he  is  for  negligence  in  work  done 
upon  it,  when  made."  (Italics  ours.) 

We  respectfully  submit  that  the  analogy  of  our 
case  to  those  referred  to  in  the  text  just  quoted  re- 
quires that  it  fall  under  the  same  rule. 

Until  we  have  adopted  the  rule  that  compensation 
by  the  employer  to  the  employe  shall  in  any  case 
follow  an  injury,  we  must  recognize  the  mipropriety 
of  permitting  a  recovery  in  a  case  of  this  character. 
When  a  master  permits  his  employe  to  select  his  own 
appliance  for  use  by  himself  and  his  fellows  and 
he  selects  an  unsafe  appliance,  justice,  as  it  has  been 
defined  by  rules  which  have  heretofore  been  in  vogue 
and  which  must  govern  the  determination  of  the 
present  case,  would  not  seem  to  require  compensa- 
tion on  the  part  of  the  master  for  an  injury  which 
was  clearly  the  fault  of  the  servant  who  made  the 
selection.  It  may  be  determined  that  the  general 
welfare  of  society  requires  that  compensation  be 
made  in  all  cases  of  injury  regardless  of  where  the 
fault  is  located,  but  until  such  a  rule  has  been  en- 
acted into  law  we  respectfully  submit  that  for  the 
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reason  above  suggested,  if  for  not  other,  a  recovery 
may  not  be  permitted  in  this  case. 

Under  the  adjudicated  cases  recovery  is  not  per- 
mitted because  of  an  accident  occasioned  by  the  use 
of  as  simple  an  appliance  as  a  ladder. 

It  is  generally  held  that  the  rule  of  employers' 
liability  applicable  to  complicated  and  dangerous 
machinery  does  not  apply  to  simple  implements. 

See 

McMillan  v.  Minetto  Shade  Cloth  Co.,  117  N. 

Y.  Sup.  1082. 
Hart  V.  Village  of  Clinton,  100  N.  Y.  Sup. 

1092. 
Smith  V.  Fuel  Co.,  108  N.  Y.  Sup.  45. 

The  case  of  Marsh  v.  Chickering  from  the  New 
York  Court  of  Appeals,  5  N.  E.  56,  is  the  leading 
case  upon  this  subject,  the  controversy  there  being  as 
to  whether  or  not  liability  could  be  imposed  upon  the 
master  for  an  accident  which  happened  because  of  a 
defective  ladder.    The  court  said : 

"In  cases,  however,  where  persons  are  employed 
in  the  performance  of  ordinary  labor,  in  which  no 
machinery  is  used,  and  no  materials  furnished,  the 
use  of  which  requires  the  exercise  of  great  skill  and 
care,  it  can  scarcely  be  claimed  that  a  defective  in- 
strument or  tool  furnished  by  the  master,  of  which 
the  employe  has  full  knowledge  and  comprehension, 
can  be  regarded  as  making  out  a  case  of  liability 
within  the  rule  laid  downi.  A  common  laborer  who 
uses  agricultural  implements  while  at  work  upon  a 
farm  or  in  a  garden,  or  one  who  is  employed  in  any 
service  not  requiring  great  skill  and  judgment,  and 


16 

who  uses  the  ordinary  tools  employed  in  such  work, 
to  which  he  is  accustomed,  and  in  regard  to  which 
he  has  perfect  knowledge,  can  hardly  be  said  to  have 
a  claim  against  his  employer  for  negligence,  if,  in 
using  a  utensil  which  he  knows  to  be  defective,  he 
is  accidentally  injured.  It  does  not  rest  with  the 
servant  to  say  that  the  master  has  superior  knowl- 
edge, and  has  thereby  imposed  upon  him.  He  fully 
comprehended  that  the  spade  or  the  hoe  or  the  lad- 
der, or  the  instrument  which  he  employed  was  not 
perfect,  and  if  he  was  thereby  injured  it  was  by  rea- 
son of  his  own  fault  and  negligence.  The  fact  that 
he  notified  the  master  of  the  defect,  and  asked  for 
another  instrument,  and  the  master  promised  to 
furnish  the  same,  in  such  a  case,  does  not  render  the 
master  responsible  if  an  accident  occurs. 

"We  have  referred  to  no  adjudicated  case  which 
upholds  the  liability  of  a  party  under  circmiistances 
of  the  same  character  as  those  presented  by  the  evi- 
dence here.  A  rule  imposing  such  a  liability  would 
be  far  reaching,  and  would  extend  the  principle 
stated  to  many  of  the  vocations  of  life  for  which  it 
was  never  intended.  It  is  one  of  a  just  and  salutary 
character,  designed  for  the  benefit  of  employes  en- 
gaged in  work  where  machinery  and  materials  are 
used  of  which  they  can  have  but  little  knowledge,  and 
not  for  those  engaged  in  ordinary  labor,  which  only 
requires  the  use  of  implements  with  which  they  are 
entirely  familiar.  The  plaintiff  was  of  the  latter 
class  of  laborers,  and  the  work  in  which  he  was  en- 
gaged was  not  of  a  character  which  would  entitle 
him  to  the  protection  of  the  principle  referred  to. ' ' 

This  has  been  cited  with  approval  in  the  following 
cases  from  other  courts: 

American  Car  &  Foundry  Co.  v.  Nachand,  93 

N.  E.  1083. 
Cole  V.  Spokane  Gas  &  Fuel  Co.,  119  Pac.  831. 
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*S'^.  Louis  &  S.  F.  R.  Co.  v.  Mayne,  127  Pac. 

476. 
Rohm  V.  Chicago,  R.  I.  c&  P.  Ry.  Co.,  108  S. 

W.  572. 
Gulf  C.  &  S.  F.  R.  Co.  V.  Larkin,  82  S.  W. 

1026. 
Rogers  v.  Galveston  City  R.  Co.,  13  S.  W.  541. 
Longpre  v.  Big  Blackfoot  Milling  Co.,  99  Pac. 

131. 
Higgins  v.  Southern  Pac.  Co.,  72  Pac.  690. 
Patnode  v.  Barter  et  al.,  21  Pac.  679. 
Meyer  v.  Ladewig,  110  N.  W.  419. 
Mattson  v.  Minnesota  d  N.  W.  R.  Co.,  108  N. 

W.  517. 
Lynn  v.  Glucose  Sugar  Refining  Co.,  104  N. 

W.  577. 
Wachsmuth  v.  Shaw  Electric  Crane  Co.,  76  N. 

W.  497. 
Corcoran  v.  Milwaukee  Gas-Light  Co.,  51  N. 

W.  328. 
Tompkins  v.  Marine  Engine  &  Mach.  Co.,  58 

Atl.  393. 
Westinghouse  Electric  d;  Mfg.  Co.  v.  Heim- 
lich, 127  Fed.  92. 
Gowen  v.  Harley,  56  Fed.  975. 

In  the  case  of  Borden  v.  Daisy  Roller-Mill  Co., 
74  N.  W.  91,  the  Supreme  Court  of  Wisconsin  said : 

**A  ladder  is  one  of  the  most  simple  contrivances 
in  general  use.  The  danger  attending  such  use  is  a 
matter  of  almost  common  knowledge,  and  is  particu- 
larly within  the  knowledge  of  men  engaged  in  such 
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work  as  that  in  which  plaintiff  was  employed  when 
injured." 

This  language  is  quoted  with  approval  in  Sheri- 
dan V.  Gorliam  Mfg.  Co.  (R.  I.),  66  Atl.  576;  Soder- 
hurg  V.  Wells,  57  Wash.  281;  and  Denton  v.  Ahrams, 
60  Wash.  1. 

In  the  case  of  Caliill  v.  Hilton,  13  N.  E.  339,  the 
Court  of  Appeals  of  New  York  used  the  following 
language,  the  pertinenc}^  of  which  will  readily  ap- 
pear when  we  bear  in  mind  that  the  plaintiff  below 
in  the  case  at  bar  had  the  ladder  under  his  intimate 
inspection  during  the  half  hour  it  took  him  to  splice 
it  and  during  the  hour  and  a  half  while  he  was  work- 
ing upon  it  in  the  morning  before  his  injury : 

"The  evidence  of  the  defects  in  the  ladder  was 
furnished  mainly  by  the  plaintiff's  co-servants,  and 
they  were  evidently  aware  of  the  difficulty  of  the 
problem  their  evidence  was  designed  to  elucidate, 
viz.,  to  show  that  the  defects  were  so  apparent  that 
the  defendants  were  chargeable  with  negligence  for 
not  observing  them,  but  that  they  were  also  so  ob- 
scure that  the  plaintiff,  who  was  in  the  frequent  use 
of  the  ladder,  was  excusable  in  not  seeing  them.  The 
plaintiff's  means  of  discovering  these  defects,  if 
there  were  any,  were  quite  equal  to  those  of  any  of 
his  witnesses;  but  the  jury  were  x^ermitted  to  find, 
upon  such  evidence,  that  the  defendants  were  charge- 
able with  negligence  for  not  discovering  and  remedy- 
ing them,  and  that  the  plaintiff,  with  superior  means 
of  observation,  was  ignorant  of  their  existence.  It 
is  difficult  to  see  upon  what  principle  of  logic  or 
reason  such  a  verdict  can  be  supported.  A  ladder, 
like  a  spade  or  hoe,  is  an  implement  of  simple  struc- 
ture, presenting  no  complicated  question  of  power, 
motion,  or  construction,  and  intelligible  in  all  of  its 
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parts  to  the  dullest  intellect.  No  reason  can  be  per- 
ceived why  the  plaintiff,  brought  into  daily  contact 
with  the  tools  used  by  him,  as  he  was,  should  not  be 
held  chargeable,  equall}^  with  the  defendants,  with 
knowledge  of  their  imperfections. ' ' 

This  case  is  cited  with  approval  in  Cole  v.  Spo- 
kane Gas  &  Fuel  Co.,  66  Wash.  393-395. 

In  McGrath  v.  Walsh,  4  N.  Y.  Sup.  705,  the  plain- 
tiff was  injured  by  the  turning  of  a  rung  of  the  lad- 
der under  his  feet.  He  based  his  claim  for  damages 
upon  the  allegation  that  the  defendant  had  furnished 
him  a  defective  ladder.  He  testified  that  he  had  gone 
up  and  down  the  ladder  many  times  before  but  had 
never  discovered  the  defect.    The  court  said : 

' '  The  effect  of  this  testimony  is  certainly  to  estab- 
lish either  that  there  was  no  original  defect  in  the 
ladder  discoverable  upon  inspection,  or  that,  if  such 
defect  existed,  plaintiff  elected  to  go  on  working  up- 
on it  with  knowledge  thereof.  Taking  either  horn 
of  this  dilemma,  I  think  the  defendants  were  entitled 
to  judgment.  If  there  was  any  patent  defect,  the 
rule  laid  down  in  Cahill  v.  Hilton,  supra,  makes  it 
incumbent  upon  the  servant,  equally  as  upon  the 
master,  to  examine  the  ladder  and  discover  the  same ; 
and  failure  to  make  such  examination  and  discovery 
on  the  servant's  part  would  therefore  be  contribu- 
tory negligence.  If,  on  the  other  hand,  the  alleged 
defect  in  the  construction  of  the  ladder  was  an  occult 
one,  which  could  not  have  been  discovered  \)y  inspec- 
tion, the  master  was  not  guilty  of  negligence. ' ' 

In  Henggler  v.  CoJin,  52  Atl.  280,  the  Supreme 
Court  of  New  Jersev  said : 

"The  cause  of  the  accident  was  the  breaking  of  a 
hinge  which  connected  two  parts  of  a  ladder  together. 


20 

Assuming  the  fact  to  be,  as  plaintiff  contended,  that 
the  hinge  was  imsafe,  and  the  ladder  dangerous  on 
this  account,  this  condition  would  have  been  perfectly 
obvious  to  the  plaintiff  upon  inspection,  unless  it 
was  due  to  a  latent  defect  which  the  master  himself 
could  not  have  ascertained  b}^  an  inspection  on  his 
part." 

In  the  case  of  Jenney  Electric  Light  (&  Potver  Co. 
V.  Murphy,  18  N.  E.  30,  the  court  said: 

"In  the  present  case,  as  we  have  seen,  the  plain- 
tiff was  of  mature  age,  and  of  average  mental  capac- 
ity. An  implement  less  complicated  or  more  easily 
comprehended  than  a  12-  or  14-foot  ladder  can  hardly 
be  conceived  of;  and  the  consequence  of  going  upon 
one  m  the  defective  condition  of  that  described,  un- 
less with  extreme  caution,  must  be  within  the  com- 
prehension of  every  adult  person  of  ordinary  intelli- 
gence. While  it  is  true  that  the  appellee  and  the 
other  workmen  were  directed  by  the  foreman  to  use 
the  defective  ladder  in  accomplishing  a  particular 
end,  yet  the  manner  of  using  it,  and  the  precautions 
which  they  should  or  might  take  in  using  it,  so  as  to 
avoid  injury,  were  left  to  their  own  discretion." 

This  statement  has  peculiar  application  in  view 
of  the  contention  which  the  defendant  in  error  will 
make,  that  he  was  directed  by  the  foreman  to  splice 
and  use  the  ladder  which  caused  the  accident. 

In  the  case  of  Meador  v.  Lake  Shore  &  M.  S.  By. 
Co.  (Indiana),  37  N.  E.  721,  the  court  would  not 
permit  a  recovery  for  an  accident  happening  by  rea- 
son of  a  defect  in  a  ladder  though  the  servant  had 
notified  the  master  of  such  defect,  saying : 

"No  contrivance  could  be  simpler  in  its  construc- 
tion than  this  5-foot  ladder,— not  even  a  hoe,  an  axe, 
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or  a  spade.  Appellant  had  at  least  equal  knowledge 
with  the  company  as  to  the  nature  and  condition  of 
the  ladder.  The  right  of  the  plaintiff  to  maintain 
this  action  is  founded  upon  the  negligence  of  the  de- 
fendant in  not  furnishing  a  proper  ladder  for  the 
use  of  the  plaintiff  in  the  work  he  was  engaged  to 
perform.  It  rests  upon  the  principle  that  it  is  the 
duty  of  the  master  to  the  servant,  and  the  implied 
contract  between  them,  that  the  master  shall  furnish 
sufficient  properly  constructed  and  safe  machinery, 
or  other  materials  and  appliances,  to  be  used  in  the 
course  of  his  employment,  and  necessary  for  the  serv- 
ice. As  a  general  rule,  it  may  be  assumed  that  the 
master,  who  employs  a  servant,  has  a  better  and  more 
comprehensive  knowledge  of  the  machinery  and  ma- 
terials to  be  used  than  the  employe,  who  has  claims 
for  his  protection  against  the  use  of  defective,  inade- 
quate, or  improper  machinery,  materials,  or  appli- 
ances while  engaged  in  the  performance  of  the  service 
required  of  him.  The  rule  stated,  however,  is  not 
applicable  in  all  cases.  Where  the  servant  has  equal 
knowledge  with  the  master  as  to  the  machinery  used 
or  the  means  employed  in  the  performance  of  the 
work  he  is  required  to  perform,  and  a  full  knowledge 
of  the  existing  defects,  it  does  not  necessarily  follow 
that  the  master  is  liable  for  injuries  sustained  by 
reason  of  the  use  thereof." 

In  McGill  V.  Cleveland  &  S.  W.  Traction  Co, 
(Ohio),  86  N.  E.  989,  a  recovery  was  sought  because 
of  an  injury  from  a  defective  ladder,  the  master  hav- 
ing promised  to  repair  the  defect.    The  court  said: 

"The  law  requires  masters  to  exercise  ordinary 
care  to  provide  reasonably  safe  tools  and  appliances 
for  their  servants.  But  the  foregoing  rule  has  no 
application  where  the  servant  possesses  ordinary  in- 
telligence and  knowledge,  and  the  tools  and  appli- 
ances furnished  are  of  a  simple  nature,  easily  under- 
stood, and  in  which  defects  can  be  readily  observed 
by  such  servant." 
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The  Supreme  Court  of  the  State  of  Washington 
has  recognized  and  applied  the  same  rule  with  regard 
to  a  simple  instrmnentality.  In  the  case  of  Cole  v. 
Spokane  Gas  db  Fuel  Co.,  66  Wash.  393,  the  court 
said: 

"The  master  could  have  no  more  knowledge  of 
such  a  defect  (absence  of  rivets  in  handle  of  wheel- 
barrow) than  the  servant  possessed,  for  the  instru- 
mentality was  so  simple  that  it  was  the  duty  of  the 
servant  to  know  its  condition,  and  either  call  the 
attention  of  the  master  to  it  or  protect  hunself 
against  the  possibility  of  injury.  The  rule  seems 
well  established  that  an  implement  of  simple  struc- 
ture, presenting  no  complicated  question  of  power, 
motion  or  construction,  and  intelligible  in  all  of  its 
parts  to  the  dullest  intellect,  does  not  come  within  the 
rule  of  safe  instrumentalities,  for  there  is  no  reason 
known  to  the  law  why  a  person  handling  such  instru- 
ment and  brought  in  daily  contact  with  it  should  not 
be  chargeable  equally  with  the  master  with  a  knowl- 
edge of  its  defects." 

Citations  might  be  multiplied  at  far  greater 
length  to  establish  this  contention.  We  believe  the 
adjudicated  cases  which  are  well  considered  have 
established  the  rule  that  a  servant  is  entitled  to  rely 
upon  the  assumption  of  suj)ervision  and  inspection 
by  his  master  when  he  is  put  to  work  with  any  com- 
plicated tool  or  machinery,  and  this  is  true  even 
though  the  servant  is  equally  skilled  and  has  equal 
opportunities  of  discovering  a  defect;  but  when  the 
appliances  with  which  the  servant  works  are  as  sim- 
ple as  are  cross  pieces  nailed  upon  two  uprights  con- 
stituting a  ladder,  the  servant  has  no  right  to  trust 
blindly  upon  any  such  assumption. 
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The  plaintiff  belotv  assumed  the  risk  of  the  frailty 
of  the  ladder  and  ivas  guilty  of  contributory  negli- 
gence in  using  it  as  he  did. 

The  ladder  with  the  broken  rung  will  be  before 
the  court  so  that  an  opportunity  will  be  given,  with- 
out a  descripiton  here,  to  observe  its  tlimsiness.  Up- 
on this  piece  of  wood,  perhaps  a  half  inch  in  thick- 
ness, fastened  with  two  small  brads,  plaintiff  placed 
his  weight  of  one  hundred  sixty  pounds,  which  was 
augmented  by  a  cable  carrying  an  hundred  wires 
(Record  p.  29)  which  he  was  holding  and  he  did  this 
without  testing  its  security.  We  do  not  believe  the 
conclusion  can  be  escaped  that  he  was  not  only  care- 
less but  foolhardy  in  the  extreme. 

He  complains  now  because  the  rung  or  cross  piece 
was  cross-grained.  Cross-  or  straight-grained  the  re- 
sult would  probably  have  been  the  same,  for  it  would 
seem  apparent  to  any  man  of  ordinary  intelligence 
that  this  cross  piece  was  incapable  of  bearing  such  a 
weight.  Yet,  that  the  piece  of  wood  that  constituted 
the  rung  was  cross-grained  he  could  have  noticed  by 
a  moment's  observation,  as  appears  from  that  por- 
tion of  the  testimony  which  we  have  quoted  in  our 
statement.  So  manifestly  flimsy  was  the  ladder  that 
Filer,  who  was  using  the  short  6-foot  end  the  night 
before,  discarded  it  on  that  account  and  built  him- 
self a  ladder  of  his  own.  (Record  p.  102.) 

Recognizing  without  dispute  the  rule  that  con- 
tributory negligence  and  assumption  of  risk  is  ordi- 
narily^ a  question  for  the  jury,  we  nevertheless  are 
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convinced  that  in  this  particular  case  the  undisputed 
testimony  clearly  established  that  the  plaintiff  below 
assumed  any  risk  which  existed  and  by  his  negli- 
gence contributed  to  the  injury,  that  there  is  no 
question  for  the  jury  to  decide. 

In  the  case  of  Flaherty  v.  The  Truro,  31  Fed.  158, 
the  question  was  as  to  the  negligence  of  a  libelant 
who  failed  to  appreciate  the  insecurity  of  a  batten 
upon  a  ladder.    Judge  Benedict  said: 

''As  to  the  security  of  the  fastening  of  the  batten 
at  the  time  the  libelant  used  it,  he  was  as  well  able 
to  judge  as  the  ship's  owner.  Any  defect  in  the  nail- 
ing that  would  have  appeared  to  any  one  would  have 
been  as  apparent  to  the  libelant  as  to  the  ship 's  own- 
er. If  the  ship 's  owner  is  chargeable  with  knowledge 
of  the  insecure  condition  of  the  batten,  the  libelant, 
who  used  the  ladder,  is  chargeable  with  the  same 
knowledge.  No  person  is  justified  in  trusting  him- 
self upon  a  ladder  without  giving  it  that  reasonable 
scrutiny  which  any  person  of  ordinary  intelligence 
about  to  use  such  a  structure  would  naturally  give 
it.  If  the  libelant  had  scrutinized  the  batten  to  any 
considerable  degree  before  trusting  to  it,  he  would 
have  learned  that  it  was  insecure,  and  would 
have  put  his  hands  on  the  sides  of  the  ladder,  instead 
of  on  the  batten,  and  so  reached  the  hold  in  safety. 
His  failure  so  to  scrutinize  the  batten  before  trusting 
to  it  was  negligence. ' ' 

Nor  may  the  plaintiff  below  absolve  himself  of 
the  charge  that  he  knew  or  should  have  appreciated 
his  peril  by  the  assertion  that  he  relied  upon  the 
direction  of  the  foreman.  Smith,  to  fasten  the  short 
pieces  of  the  ladder  together  so  that  they  might  go 
upon  the  wall.    Smith  had  under  his  superintendence 
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several  other  pieces  of  work  and  crews  of  men  be- 
tween whom  he  was  passing  from  time  to  time  during 
the  day.  His  notice  of  what  the  men  were  doing  or  of 
the  character  of  the  appliances  they  were  using  was 
necessarily  superficial. 

Upon  the  afternoon  of  the  day  before  the  acci- 
dent happened  when  plaintiff  and  his  co-servants 
spoke  to  Smith  about  ladders,  saying  they  had  none 
long  enough  to  reach  where  they  wanted  to  go,  Smith 
told  them  to  splice  some  of  the  short  ones  together. 
There  were  then  five  short  pieces  of  ladder  at  this 
place.  Manifestly,  the  opportunity  of  Smith  to  ob- 
serve the  safety  or  the  insufficiency  of  these  pieces 
of  ladder  as  he  passed  by  was  not  as  good  as  that  of 
the  plaintiff  himself.  This  the  plaintiff  below  knew, 
and  it  would  be  ridiculous  to  permit  him  to  assert 
that  he  used  the  ladder  relying  upon  the  assumption 
that  Smith  had  vouched  for  its  safety  when  he  him- 
self had  manufactured  the  ladder  and  if  it  was  de- 
fective could  have  easily  observed  it. 

The  plaintiff  lelow  f wiled  completely  to  prove  his 
cause  of  action. 

The  plaintiff  alleges  as  the  very  gist  of  his  cause 
of  action  as  follows:  ''That  certain  ladders  had  been 
furnished  for  said  gang  of  men  by  the  defendant  for 
their  use,  and  plaintiff  had  nothing  to  do  with  the 
furnishing  of  said  ladders."  The  proof,  however, 
showed  that  upon  the  contrary  not  the  defendant  but 
the  plaintiff  and  his  fellow-servants  furnished  their 
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own  ladders,  and  the  plaintiff  actually  builded  the 
very  ladder  upon  Avhich  he  was  injured. 

In  actions  for  personal  injury  in  order  to  propose 
the  cause  of  action  at  all  plaintiff  must  state  the 
specific  acts  of  negligence  relied  on.  These  acts, 
when  alleged,  constitute  the  very  gist  or  gravamen  of 
the  action.  Unless  these  acts  are  proved  substantially, 
the  case  fails  completely.  No  rule  is  better  settled 
than  that  the  plaintiff,  if  he  charges  specific  acts 
upon  which  he  relies  to  show  negligence,  must  prove 
them  as  charged.  To  show  a  different  set  of  facts 
upon  which  he  relies  is  an  attem^Dt  to  prove  a  new 
and  different  cause  of  a;ction.  Certainly  the  charge 
that  the  master  furnished  the  servant  with  defective 
appliances  is  one  thing,  while  a  case  where  the  master 
furnished  no  appliances  (the  servant  furnishing  his 
own)  is  quite  another  and  a  different  thing,  and 
proof  of  one  will  constitute  an  entirely  different 
cause  of  action  from  the  other. 

We  have  in  this  state  a  statute  common  to  all  the 
states,  reading  as  follows: 

"When,  however,  the  allegation  of  the  cause  of 
action  or  defense  to  which  the  proof  is  directed  is  not 
proved,  not  in  some  particular  or  particulars  only, 
but  in  its  entire  scope  and  meaning,  it  shall  not  be 
deemed  a  case  of  variance  within  the  last  two  sec- 
tions, but  a  failure  of  proof." 

Remington  &  Bollinger's  Code,  Sec.  301. 

It  is  well  to  bear  in  mind  the  proper  meaning  of 
the  expression  "cause  of  action."  It  is  constituted, 
as  Mr.  Pomeroy  says,  of  the  facts  from  which  the 
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plaintiff's  primary  right  has  arisen  and  the  facts 
constituting  the  defendant's  delict  or  act  of  wrong. 
(Pomeroy's  Remedies  and  Remedial  Rights,  2nd  Ed. 
Sec.  453.) 

Manifestly  if  this  definition  is  followed,  if  there 
be  a  change  in  the  acts  constituting  the  defendant's 
delict,  there  is  a  difference  in  the  cause  of  action. 

Says  Mr.  Pomeroy,  Sec.  554 : 

''The  very  object  and  design  of  all  pleading  by 
the  plaintiff,  and  of  all  pleading  of  new  matter  by 
the  defendant,  is  that  the  adverse  party  may  be  in- 
formed of  the  real  cause  of  action  or  defense  relied 
upon  by  the  pleader,  and  may  thus  have  an  oppor- 
tunity of  meeting  and  defeating  it  if  possible  at  the 
trial.  Unless  the  petition  or  complaint  on  the  one 
hand,  and  the  answer  on  the  other,  fully  and  fairly 
accomplishes  this  purpose,  the  pleading  would  be  a 
useless  ceremony,  productive  only  of  delay,  and  the 
parties  might  better  be  permitted  to  state  their  de- 
mands orally  before  the  court  at  the  time  of  the 
trial.  The  requirement,  therefore,  that  the  cause  of 
action  or  the  affirmative  defence  must  be  stated  as  it 
actually  is,  and  that  the  proofs  must  establish  it  as 
stated,  is  involved  in  the  very  theory  of  pleading. ' ' 

The  author,  after  remarking  that  it  would  be  ar- 
bitrary and  technical  to  impose  a  penalty  for  a  mere 
variance,  continues: 

"Finally,  if  the  divergence  is  total,  that  is  if  it 
extends  to  such  an  important  fact,  or  group  of  facts, 
that  the  cause  of  action  or  defense  as  proved  Avould 
be  another  than  that  set  up  in  the  pleadings,  there  is 
plainly  no  room  for  amendment,  and  a  dismissal  of 
the  complaint  or  rejection  of  the  defense  is  the  only 
equitable  result.  It  should  be  noticed  that,  in  order 
to  constitute  this  total  failure  of  proof,  it  is  not  nee- 
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essary  for  the  discrepancy  to  include  and  affect  each 
one  of  the  averments." 

(See  31  Cyc.  674,  686.) 

The  Supreme  Court  of  our  state  has  applied  the 
statute  quoted  to  the  following  facts  in  the  case  of 
Alhin  V.  Seattle  Electric  Co.,  40  Wash.  51.  In  that 
case  plaintiff  alleged  that  defendant  started  its  car 
in  motion  while  he  was  alighting,  but  his  proof  was 
that  the  car  had  not  stopped.    The  court  said : 

"If  the  facts  constituting  negligence  are  specif- 
ically alleged,  the  pleader,  in  presenting  his  evidence, 
should  be  limited  to  proof  of  such  facts,  otherwise 
there  would  be  a  variance  to  the  prejudice  of  the 
opposite  party." 

In  Higgins  v.  Mayor,  etc.  of  Wilmington  (Dela.), 
51  Atl.  1,  plaintiff  alleged  that  because  of  an  excava- 
tion in  the  street  he  was  hurled  from  a  wagon  and 
injured.  He  proved  that,  fearing  the  wagon  was 
going  against  a  tree  because  of  the  excavation,  he 
jumped  out.  It  was  held  a  fatal  variance  for  which 
no  recovery  could  be  had. 

In  Waldhier  v.  The  Hannibal  &  St.  Jos.  B.  R.  Co., 
71  Mo.  514,  plaintiff  charged  defendant  with  negli- 
gence in  using  defective  machinery  in  running  its 
cars.  Proof  showed  a  defect  in  the  track,  but  no 
other  negligence.  This  was  held  a  complete  failure 
of  proof,  which  -orecluded  recovery. 

See  also  Chun  v.  Kentucky,  etc.  Co.'s  Receiv- 
ers (Ky.),  64  S.  W.  649. 

In  St.  Louis,  etc.  Ry  Co.  v.  State  (Ark.),  26  S. 
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W.  824,  plaintiff  alleged  defendant's  failure  to  ring 
a  bell  on  a  passenger  train  going  south.  This  was 
held  to  be  a  total  divergence,  precluding  recovery. 

See  Pennington  v.  Detroit,  etc.,  By.  Co.,  51 
N.  W.  634. 

Mr.  Thompson,  an  author  who  cannot  be  said  to 
be  wedded  to  techincal  rules  which  will  operate 
against  the  right  of  plaintiff  to  recover  for  personal 
injuries,  in  his  work  on  Negligence,  Vol.  6,  Sec.  7471, 
says: 

"In  actions  for  damages  for  negligence  the  alle- 
gata and  probata  must  correspond  *  *  *  But 
where  he  (plaintiff)  avers  that  the  negligence  of  de- 
fendant consisted  in  one  thing,  and  then  proves  neg- 
ligence consisting  in  something  else,  he  ought  not  to 
be  allowed  to  recover." 

See  also 

Santa  Fe,  etc.,  By.  Co.  v.  Hurley  (Ariz.),  36 

Pac.  216. 
Woodward  v.  O.  B.  &  N.  Co.  (Ore.),  22  Pac. 

1076. 
Chi.  &  E.  I.  B.  Co.  V.  Driscoll  (lU.),  52  N.  E. 

921. 
Carter  v.  Kansas  City,  etc.,  B.  Co.  (la.),  21 

N.  W.  607. 
Patterson  v.  Westchester  By.  Co.,  49  N.  Y.  S. 

796. 
Coleman  v.  Metropolitan  St.  By.  Co.,  81  N.  Y. 

S.  836. 
T.  W.  d  W.  By.  Co.  v.  Foss,  88  111.  551. 

In  East  Tennessee  Coal  Co  .v.  Daniel,  42  S.  W. 
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1062,  the  court  held  that  plaintiff  must  confine  his 
proof  to  the  negligence  alleged,  and  that  defendant 
was  not  precluded  from  objecting  to  the  divergence 
because  he  had  not  objected  to  the  testunony.  The 
court  says: 

"The  question  of  insufficiency  of  hands  was  not 
the  subject  of  direct  proof,  but  was,  rather,  an  infer- 
ence to  be  deduced  from  the  nature  and  character  of 
the  work  to  be  performed.  *  *  *  It  would  have 
been  difficult  for  the  defendant  to  interpose  such 
specific  objection  as  would  have  eliminated  this 
question  from  the  proof." 

We  will  not  be  found  contending  for  any  narrow 
technical  rule  which  shall  require  a  party  to  make 
each  item  of  his  proof  correspond  with  his  allega- 
tion, but  we  do  assert  that  when  a  party  alleges  facts 
constituting  a  cause  of  action  he  is  not  entitled  to  a 
recovery  upon  proof  of  facts  diametric all}^  different, 
and  indeed  irreconcilable  with  those  which  he  has 
pleaded. 

Had  the  plaintiff  below  alleged  the  actual  facts 
in  his  complaint,  he  could  not,  as  we  believe  we  have 
hereinbefore  demonstrated,  have  gotten  by  a  de- 
murrer. Conceding  the  widest  liberality,  we  contend 
that  proper  practice  does  not  permit  a  recovery  in 
this  case  because  of  the  failure  of  the  plaintiff  to 
prove  the  cause  of  action  alleged. 

For  the  reasons  above  suggested  we  respectfully 
submit  the  judgment  should  be  reversed. 

PiLLSBURY,  Madison  &  Sutro, 
Hughes,  McMickex,  Dovell  &  Eamsey, 
Attorneys  for  Plaintiff  in  Error. 
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Brief  of  Defendant  in  Error 


PRELIMINARY  STATEMENT. 
Owing  to  a  limitation  of  time  we  have  been 
compelled  to  prepare  this  brief  in  advance  of  the 
receipt  of  the  printed  brief  of  Plaintiff  in  Error. 
Through  the  courtesy  of  its  counsel,  we  have  been 
furnished,  in  advance  of  publication,  with  a  copy 


of  their  maniiseript,  Avliicli,  however,  was  com- 
pleted after  much  of  the  work  of  the  preparation 
of  this  brief  had  necessarily  been  done.  Some  of 
the  authorities  which  are  cited  therein  cannot  be 
discussed  in  detail  in  the  circumstances,  but  the  gen- 
eral principles  involved  can  be  dealt  with  herein. 

STATEMENT  OF  THE  CASE. 

In  a  general  way  we  have  no  criticism  to  offer 
to  the  statement  of  the  case  contained  in  the  brief 
of  Plaintiff  in  Error.  There  are  certain  additions 
which  we  deem  it  necessary  to  make  thereto  in  order 
that  the  particular  theory  of  the  Defendant  in  Er- 
ror may  be  made  plain  to  the  court. 

Though  it  is  of  no  particular  importance  it  may 
be  well  to  say  that  the  cable  was  being  strung  upon 
the  building  at  the  place  of  the  accident  at  a  height 
of  about  25  feet  (Record,  page  25)  instead  of  20 
feet,  as  stated  in  our  complaint  and  in  the  brief 
of  Defendant  in  Error. 

It  is  inaccurate  to  say  that  the  company  per- 
mitted the  installers  to  secure  their  own  ladders. 
This  may  become  an  important  question  in  this 
case  and  therefore  in  addition  to  the  testimony  set 
forth  in  the  opening  brief,  we  quote,  as  follows: 

From  the  testimony  of  George  E.  Smith,  Fore- 
man: 

"Q.     Now,  by  whom  were  the  ladders  supplied 


for  the  use  of  the  construetion  men,  whose  business 
was  it? 

A.  The  majority  of  them  were  supplied  by  the 
Telephone  Co. 

Q.  How  were  they  supplied,  throuo;h  w^hom? 
Through  you  or  to  the  men  individually? 

A.  AY  ell,  as  a  j^eneral  thinp^,  I  ,2:ot  the  ladders, 
that  is  when  they  were  telephone  ladders. 

Q.  Was  it  always  possible  to  Gjet  a  sufficient 
number  of  ladders  from  the  Telephone  Co? 

A.    No,  sir. 

Q.  In  that  emergency  what  were  you  accus- 
tomed to  do? 

A.  If  I  was  right  around  there,  I  always  told 
th(^ui  to  go  borrow  them,  go  get  them. 

Q.  How  many  men  can  use  a  single  ladder  in 
the  work  which  you  were  sui:)erintending  ? 

A.  Sometimes  there  is  only  one  man,  but  when 
we  are  out  in  the  street  that  way,  around  build- 
ings, there  is  always  two."     (Rec,  jyp.  22-23.) 

From  the  testimony  of  Thomas  McCartney: 

"0.  What  was  the  understanding  as  to  who 
should  provide  ladders  whether  the  comnanv  or  the 
men,  whose  business  was  it  to  provide  the  ladders? 

A.     It  was  the  Companv's."     (Rec,  p.  38.) 
From  the  testimony  of  Witness  R.  D.  McMellon? 

''Q.  Who  imdertook  to  furnish  the  ladders  that 
wei-e  used  by  the  men  employed  by  the  company? 
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A.     The  companj^  was  supposed  to  furnish  them. 

.  Q.     Through  whom  did  they  furnish  them  ? 

A.     Through  the  foreman. 

Q.     Did  they  always  supply  a  sufficient  number? 

A.  They  didn't  at  any  time  prior  to  the  acci- 
dent. 

A.    No. 

Q.  From  time  to  time  they  didn't  supply 
enough  ? 

A.     Never  that  I  knew  of. 

Q.  Now,  hen  a  job  required  a  larger  number  of 
ladders  than  the  company  supplied,  what,  if  smj, 
directions  were  given  by  the  foreman? 

A.  The  foreman  directed  us  to  borrow  ladders 
wherever  we  could  get  them,  as  a  rule."  (Record, 
p.  57.) 

From  testimony  of  the  witness  J.  AV.  Werner: 

**Q.  Who  was  supposed  to  furnish  the  ladders, 
the  company,  or  the  men? 

A.     The  Company."     (Eecord,  p.  67.) 

From  the  testimony  of  C.  F.  Dalton: 

*'Q.  Who  was  supposed  to  furnish  the  ladders 
for  the  use  of  the  men? 

A.     The  Company  was. 

Q.  Did  they  always  furnish  a  sufficient  nmn- 
ber? 


5 

A.     Ko,  sir,  not  when  we  wei'e  in  the  gang. 

Q.     When  the  number  of  ladders  on  the  job  was 
insufficient,  what  did  the  foreman  do? 

A.     If  he  couldn't  procure  them,  he  would  tell 
us  to  rustle  them,  get  them  any  way  we  could." 

From  the  testimony  of  plaintiff,  Starr: 

"Q.     Who  was  supposed  to  furnish  the  ladders 
for  use  in  this  work  that  you  were  doing? 

A.     The  Company."    Record,  p.  84.) 

From  testimony  of  defendant's  witness.  Filer: 

"Q.  The  Company  was  supposed  to  furnish 
these  ladders'? 

A.  Yes,  they  w^ere  supposed  to  furnish  lad- 
ders."    (Record',  p.  100.) 

Reference  is  made  in  the  opening  brief  to  the 
testimony  of  defendant's  witness,  Filer,  to  the  ef- 
fct  that  he  discarded  the  ladder  which  broke  be- 
cause he  considered  it  frail. 

We  add  to  his  testimony  as  quoted,  the  follow- 
ing, fi'om  page  103  of  the  Record: 

''Q.     Did  you  notice  the  cross-grain  of  that? 

A.     No,  I  didn't  notice  the  cross-grain. 

Q.     But  it  looked  like  a  frail  ladder? 

A.     It  looked  like  a  frail  ladder. 

Q.     Did  you  call  the  attention  of  the  boys  work- 
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ing  on  the  job  to  your  liaving  discarded  it,  or  the 
reason  you  did  it? 

A.  I  don't  reeollect  that  I  did."  (Record,  p. 
103.) 

With  respect  of  the  direction  of  the  foreman 
Smith  to  the  men,  to  splice  together  the  Filer  and 
McCartney  ladders,  it  is  said  in  the  opening  brief 
that  Smith  "happened  at  the  place  where  plaintiff 
was  working."  Since  a  point  is  made  of  this  later 
in  the  brief  it  might  be  well  to  quote  the  testim-ony 
of  the  foreman  appearing  on  page  33  of  the  record : 

''Q.  How  much  time  did  von  spend  at  this  job 
on  Post  St? 

A.  Well,  along  there.  I  used  to  go  along  there 
possibly  four  or  five  times  a  day. 

Q.  Just  passed  by  there  and  observed  the  work 
and  gave  what  directions  you  thought  necessary  and 
go  on  to  some  other  place? 

A.     Yes,  sir. 

Q.  You  didn't  linger  there  and  take  a  hand  in 
the  work?    That  is  what  I  am  getting  at. 

A.  Lilxe  in  piittivf)  tlie  cable  up,  wlicnever  tliey 
were  stringivg  a  cable  I  was  alwaijs  right  there.'' 

It  is  said  that  some  one  told  Smith  that  a  longer 
ladder  was  required,  and  that  he  directed  whoever 
asked  him  to  splice  together  some  of  their  short 
pieces,  there  being  five  short  pieces  of  ladder  at  the 
place. 


The  conversation  was  with  the  men  in  the  gang. 
(Record,  p.  28.) 

"  *  *  *  S.;  I  told  them  to  splice  them  two 
ladders  together  and  use  them.  I  don't  know  as  I 
said  two  ladders.  I  said,  ** Splice  them  ladders  to- 
gether and  use  them." 

''Q.  There  was  just  these  other  two  short  lad- 
ders on  the  ground  besides  this  long  ladder? 

A.     Yes,   sir."      (Record,   p.   28.) 

From  the  testimony  of  the  same  witness,  we 
quote : 

"Q.  Xow,  did  you  point  out  the  particular  lad- 
ders they  were  to  splice  together,  or  did  you  just 
sa}^,  'Splice  two  of  your  short  ones  together?' 

A.  Well,  there  were  only  just  the  two  short 
ones  that  were  there,  that  they  did  splice  together." 
(Record,  p.  34.) 

On  re-direct,  he  said: 

"Q.  I  understand  you  that  two  of  the  pieces 
of  ladder  that  you  referred  to  were  the  two  pieces 
of  the  company  ladder? 

A.     Yes,  sir. 

Q.     That  was  an  extension  ladder? 

A.     Yes,  sir. 

Q.  And  was  in  pieces,  that  is,  they  could  be 
separated  ? 

A.     Yes,  sir. 
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Q.  Now,  were  tliev  l)eing  used  as  oue  ladder  on 
that  job  ? 

A.     On  that  job;  yes,  sir. 

Q.  Would  either  piece  of  it,  separately,  be 
sufficient  to  do  the  work  of  the  height  that  that 
cable  was  being  put  up? 

A.     No,  sir. 

Q.  Now,  two  of  the  other  pieces  were  the  ones 
you  have  already  testified  to,  as  having  been  bor- 
rowed by  McCarthy  and  Filer? 

A.    Yes,  sir. 

O.     What  was  this  other  one? 

A.     The  other  one  was  the  one  Filer  was  using. 

Q.     He  was  using  that? 
A.     Yes,  sir. 

Q.  When  these  other  people  spoke  about  want- 
ing another  ladder,  3'ou  referred  to  what  ones  when 
you  told  them? 

A.  Why,  the  ones  that  they  had  spliced  to- 
gether. 

Q.     Those  were  the  ones  you  referred  to? 

A.     Yes,  sir. 

Q.  Told  them  to  splice  them  together  and  go 
up  on  them? 

A.    Yes/' 

On  this  point  McCarthy  testifies,  as  follows: 
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"Q.  Before  recess  was  taken  this  morning,  you 
stated  that  on  the  afternoon  before  the  morning  of 
the  15  of  Sept.,  1911,  the  foreman  was  at  the  place 
of  work,  and  in  response  to  a  request  for  ladders, 
he  said  to  splice  together  the  ladders  you  had,  and 
there  were  just  these  two  pieces  which  could  be 
spliced  t(>gether? 

A.     Yes,  sir."     (Record,  p.  45.) 

In  the  opening  brief  it  is  said  that  when  Starr 
went  upon  the  ladder  he  held  a  poition  of  a  heavy 
cable  which  added  greatly  to  his  weight.  The  testi- 
mony shows,  (Record,  p.  47),  that  the  end  of  the 
cable  was  13  feet  long,  and  that  it  would  go  possibly 
three-quarters  of  a  pound  to  a  foot,  (Record,  p. 
29),  so  that  the  added  weight  was  approximately 
five  ]:)Ounds. 

Some  of  the  testimony  of  plaintiff  and  of  his 
witness  McMellon  is  quoted  upon  the  question 
whether  Smith,  the  foreman,  should  have  discovered 
the  cross-grained  rung.  As  the  character  of  the 
defect  is  of  the  greatest  importance  we  shall  quote 
more  at  length  from  the  testimony  of  the  various 
witnesses. 

Our  contention  is  that  the  evidence  shows  that 
the  defect  was  one  not  obvious  to  ordinary  obser- 
vation by  one  using  the  ladder;  that  cross-grained 
rungs  are  seldom  used  in  a  ladder,  so  that  there 
would  be  nothing  to  put  the  servant  upon  his 
gnard,  and  that  such  a  danger  is  not  one  of  the 
ordinary  dangers  encountered  in  the  use  of  a  lad- 
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cler;  but  tliat  this  condition  could  have  been  dis- 
covered by  a  proper  inspection  by  the  master.  The 
Filer  ladder,  so-called,  was  the  one  which  broke, 
and  the  testimony  hereafter  quoted  is  limited  to  that 
portir)n  of  the  s])liced  ladder  alone. 

In  order  to  demonstrate  these  propositions,  we 
quote  as  follows: 

Plaintiff,  Frank  Starr,  testified : 

'^Q.     You  saw  it  though  on  the  job? 

A.     I  saw  it,  glanced  at  it. 

Q.  Did  such  observation  as  you  gave  to  the 
ladders,  or  either  of  them,  disclose  any  danger  about 
them  ? 

A.  No  sir,  I  thought  the}^  was  perfectly  safe." 
(Record,  p.  85.)     *     *     * 

*'Q.  Did  you  at  any  time  before  your  acci- 
dent know  that  there  wasn't  a  cross-grained  step 
in   eitjier   of  these   ladders? 

A.    No,  sir. 

Q.  How  long  were  j^ou  accustomed  to  work 
with  ladders? 

A.     About  four  ^^ears. 

Q.  Is  it  common  for  rungs  of  ladders  to  be 
made  of  cross-grained  pieces  of  wood? 

A.     No  sir,  it  is  not. 

Q.  Would  you  say  that  this  was  rare  or  only 
occasionally  ? 
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A.     It  is  very  seldom  you  will  find  them. 

Q.     Is  sueli  a  rung  safe  for  men  to  go  up  on? 

A.     No,  sir,  it  isn't  safe. 

Q.  If  you  had  known  that  there  was  a  cross- 
grained  rung  there  would  you  have  gone  up  on  it  I 

A.     No,  sir,  I  AYOuldn't."     (Record,  ^p.  86,  87.) 

Foreman  Smith  testified  as  follows: 

"Q.  I  will  ask  you  to  state  whether  or  not 
cross-grained  sticks  are  usually  used  for  rounds  of 
ladders. 

A.     No,  sir,  they  are  not. 

Q.  Would  you  say  that  their  use  is  very  sel- 
dom ? 

A.     Yes,  sir."     (Record,  p.  26.) 

''Q.  Now,  did  you  observe  that  there  was  any 
cross-grained  round  in  the  shorter  of  these  two 
ladders? 

A.    No,  sir. 

'*Q.  Was  the  fact  that  it  was  cross-grained  ap- 
parent to  just  an  ordinary  observation,  such  as 
one  gives  to  a  ladder  in  using  it? 

A.     I  didn't  quite  understand  how  you  got  that. 

Q.     You  saw  the  ladders  in  use  and  saw  them 

on  the  ground? 

A.    Yes,  sir. 
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Q.  Was  tliis  cross-grained  condition  apparent 
to  yon,  Avas  it  apparent  to  you? 

A.     No,  sir. 

Q.  Would  it  be  apparent  to  an  ordinary  look, 
if  one  would  look  at  tlie  ladder,  would  it  be  ap- 
X)arent  to  him,  I  mean  without  a  special  inspection 
of  the  round? 

A.     No,  I  don't  think  it  would. 

Q.  Did  you  make  any  inspection  of  either  of 
these  ladders? 

A.     No,  sir. 

Q.  Was  thei^e  anyone  else  in  direct  charge  of 
these  men  or  of  the  apT)liances  that  they  were  using 
besides  yourself? 

A.     No,  sir."     (Eecord,  pp.  28,  29.) 

McCartney  testified  as  follows: 

"Q.  I  didn't  make  myself  clear.  How  long 
have  you  worked  at  work  where  you  had  to  use 
ladders — How  long  have  you  done  that  in  your  life- 
time? 

A.  I  have  been  using  ladders  for  two  years — 
about  two  and  a  half  years. 

Q.  Is  it  customarv  to  make  ladders  with  a 
round  that  is  cross-grained? 

A.     No,  sir,  it  isn't. 

Q.     Is  such  a  ladder  safe? 

A.    No,  sir. 
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Q.  "What  would  you  say  as  to  wliotlicr  the  use 
of  cross-grained  rounds  is  rare  or  not,  does  it  hax3- 
pen  once  in  many  times? 

A.     It  is  rare.     (Record,  p.  41.) 

"Q.  You  saw  this  ladder  as  it  was  used  about 
there  from  time  to  time? 

A.     Yes,  sir. 

Q.  Did  you  observe  any  cross-grained  rounds  in 
the  ladder  before  the  accident? 

A.     ¥o,  sir. 

Q.  If  there  Axas  any  cross-grained  piece  there, 
was  it  so  apparent  that  a  man  in  the  ordinary  use 
of  the  ladder  w^ould  see  it? 

A.     Not  that  I  noticed. 

Q.    Would  such  a  cross-grained  piece  be  safe  to 

go  upon? 

A.     No,  sir."     (Record,  p.  42.) 

Witness,  McMellon,  testified  as  follows: 

"Q.  Did  3^ou  see  this  ladder  that  was  used  for 
the  job  before  the  day  of  the  accident? 

A.     Yes,  sir. 

Q.     What  was  its  color  and  appearance? 

A.  It  was  a  dark,  weather-beaten  ladder,  un- 
])ainted. 

Q.     Was  it  rough  or  smooth? 
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A.  As  near  as  I  can  remember  it  was  a  rough 
finished  ladder. 

Q.  Did  you,  from  such  observation  of  it  as 
you  made,  see  any  cross-grained  rungs  in  it? 

A.    No,  sir. 

Q.  How  long  have  you  been  accustomed  to  use 
ladders  in  the  way  of  business? 

A.     For  the  last  four  or  five  years. 

Q.  Is  it  customary  to  have  rungs,  cross-grained 
rungs,  in  a  ladder? 

A.     No,  sir,  it  is  not. 

Q.     Is  such  a  rung  safe  for  use? 

A.     No,  it  is  not,  it  is  unsafe. 

Q.  You  didn't  observe,  however,  that  there 
was  any  ci'oss-grained  rung  in  this  ladder  at  the 
time  before  the   accident? 

A.     No,  sir,  not  before  the  accident. 

Q.  Was  the  fact  that  it  was  cross-grained  ob- 
servable then,  by  the  ordinary  use  of  the  ladder 
without  a  particular  inspection? 

A.     No,  sir,  it  was  not."     (Record,  jyjy.  59,  60.) 

It  appears  that  the  the  time  of  the  accident  this 
witness  was  waiting  for  an  opportunity  to  use  the 
same  ladder.     (Record,  p.  60.) 

We  cannot  agree  with  Plaintiff  in  Error  in  its 
statement  that  the  ladder  was  not  furnished  by  the 
company.     Physically,  the  two  parts,  which   were 
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afterwards  spliced  togetlier,  ^Ye^e  procured  by  Mc- 
Cartney and  Filer.  They  were  made  into  one  lad- 
der at  the  direction  of  the  Foreman,  and  the  men 
were  by  him  directed  to  nse  it.  (Record,  pp.  28, 
44,  59.) 

We  shall  contend  that  in  the  circmiistances  in 
which  this  ladder  was  furnished  it  was  in  law  and 
in  fact  furnished  by  the   Company. 

Other  facts  will  be  iTf erred  to  in  our  argument. 

ARGUMENT. 

I. 

The  first  point  made  by  Plaintiff  in  Error  is 
that  the  rule  which  imposes  liability  upon  an  em- 
ployer who  furnishes  unsafe  appliances  has  no  ap- 
plication here,  because  it  is  said  the  company  did 
not  furnish  the  appliance  but  the  same  was  selected 
l)v  tlie  defendant  in  error  and  Ms  fellow  servants. 

The  rule  is  well  settled  that  where  the  master 
undertakes  to  furnish  the  tools  and  appliances, 
lie  is  bound  to  use  reasonable  care  to  see  that  such 
appliances  are  reasonably  safe  for  the  use  intended. 
This  is  a  non-delegable  duty  of  the  master  and  one 
who  performs  it,  even  though  in  other  respects  a 
fellow  servant  of  the  other  employees,  represents 
for  that  purpose  the  master,  and  his  negligence  is 
the  negligence  of  the  master. 

4  Thompson  on  Negligence,  Sees.  3949,  3950, 
3791,  3792. 
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Flaniqan   i;.S'.    Gnqqcnlieim   Smelt inrj   Co.   44 
Ail  762. 

The  record  shows  tliat  the  Company  undertook 
to  furnish  ladders  for  the  use  of  the  installers; 
that  these  lalders  were  furnished  through  the  fore- 
man only;  that  when  it  happened  that  not  enough 
ladders  were  furnished  hy  the  company  the  fore- 
man would  dii'ect  the  men  to  borrow^  other  lad- 
ders, and,  if  he  were  absent,  the  men,  having  their 
work  to  do,  themselves  attempted  to  borrow  them. 
It  was  not  shown  that  it  w\as  the  duty  of  the  men, 
as  a  part  of  their  emplo^^mient,  to  furnish  ladders 
for  themselves,  nor  that  if  they  failed  to  do  so,  in 
the  absence  of  a  sufficient  number  of  company  lad- 
ders, they  would  he  blamed.  Moreover,  the  Mc- 
Cartney ladder  was  safe  and  strong.  The  Filer 
ladder,  which  broke,  was  sufficient  for  the  purpose 
for  which  it  was  borrowed,  namely:  for  reaching 
to  a  cable  box  six  or  eight  feet  high.  These  ladders 
were  not  secured  by  the  men  as  material  for  the 
making  of  another  ladder,  but  were  secured  for 
work  which  did  not  require  tlie  woikmen  to  go 
much  above  the  ground.  The  men  had  no  intention 
of  splicing  these  ladders  together  and  making  a 
longer  one.  The  record  shows  that  when  the  fore- 
man came  to  the  place  of  work  the  afternoon  before 
the  accident  the  men  asked  him  for  company  lad- 
ders— he  being  the  only  source  through  wdiich  such 
ladders  could  be  procured,  and  being  the  servant 
designated  by  the  company  to  furnish  ladders  to 
the  gang — and  that  he  directed  that  these  two  par- 
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ticular  ladders  should  be  spliced  together  to  make 
a  longer  one.  This  was  an  adoption  by  the  company 
of  these  shorter  ladders  as  material  for  the  manu- 
facture of  a  stronger  ladder,  and  an  adoption  of  such 
longer  ladder  as  an  instrumentality  of  the  work, 
and  was  the  method  which  it  took  to  supply  them 
with  ladders  in  accordance  with  its  duty.  The 
spliced  ladder  thei'el)y  became  the  company's  lad- 
der, and  it  assumed  responsibility  therefor,  except 
as  to  the  splicing  which  the  foreman  delegated  to 
McCartney  and  Starr.  If  the  long  ladder  had 
broken  at  the  splice  through  any  defect  in  work- 
manship, no  doubt  the  company  would  not  be  liable. 
But  the  splice  held.  It  was  the  material  which  the 
men  did  not  procure  for  use  in  making  a  longer 
ladder,  but  which  the  foreman  did  direct  them  to 
use,  and  that  gave  way. 

The  authorities  cited  by  Plaintiff  in  Error, 
under  this  subdivision,  in  no  particular  upholds  its 
contentions,  for  the  reason  that  they  all  contemplate 
a  condition  where  it  is  a  part  of  the  duty  of  the 
servant,  under  his  emploATuent,  to  furnish  his  own 
tools  and  appliances.  As  showing  this  distinction, 
vre  call  attention  to  the  citation  from  Shearman  & 
Redfield  on  Negligence,  Sec.  195,  quoted  in  its  brief. 
This  case  falls  within  the  first  class  there  cited, 
being  one  in  which  the  master  himself  undertakes 
to  furnish  the  instrumentalities  for  the  servant's 
use,  and  in  which  the  negligence  is  that  of  the 
master;  and  not  within  the  second  class,  where  the 
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servants  are  employed  to  funiisli  them  for  them- 
selves and  their  fellow  servants. 

With  reference  to  the  rule  in  scaffold  cases  sug- 
gested in  the  brief,  we  have  to  say  that  we  consider 
the  rule  of  such  cases  analogous  to  that  which 
applies  in  this  case.  The  rule,  however,  is  improp- 
erly stated,  in  the  brief  of  Plaintiff  in  Error,  to 
be  that  where  the  master  has  permitted  a  servant 
and  his  fellows  to  construct  their  scaffolding  for 
themselves  there  is  no  liability.  The  rule  laid  down 
by  the  courts  is  this:  That  if  the  master  furnish 
sufficent  material  of  good  quality  for  the  use  of 
his  servants,  and  diiect  them  to  make  the  scaffold 
therefrom,  he  is  not  liable  if  the  injury  is  caused 
either  by  their  negligent  manner  of  constructing 
the  scaffold,  or  by  their  negligently  selecting  im- 
proper material  from  among  that  furnished  by  the 
master.  So,  here,  if  the  two  ladders  which  the  fore- 
man directed  McCartney  and  Starr  to  splice  had 
been  proper  material  for  the  making  of  a  ladder, 
or,  if  there  had  been  scA^eral  short  ladders,  some 
of  them  sufficient  and  some  insufficient,  from  which 
the  foreman  clii'ected  the  servants  to  make  selection, 
and  they  had  made  an  improper  selection,  and  if 
the  accident  had  occurred  either  by  reason  of  an 
insufficient  splice,  or  by  reason  of  the  selection  by 
them — negligently  and  needlessly — of  a  defective 
piece,  then  there  could  be  no  recovery  here.  But, 
as  already  pointed  out,  there  were  these  two  lad- 
ders alone  which  could  be  spliced  together.     They 
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were  spliced  by  order  of  the  foreman;  the  splice 
did  not  give  way;  the  injury  occurred  from  a  de- 
fect in  one  of  the  pieces  so  directed  to  be  used. 
Under  the  doctrine  of  the  scaifold  cases,  plaintiff 
would  be  entitled  to  recover. 

The  error  into  which  counsel  fall  is  due  to  the 
three  erroneous  assumptions: 

1st.  That  the  Servants  and  not  the  company 
engaged  to  furnish  the  ladders; 

2nd:  In  assuming  that  because  fellow  ser- 
vants of  Starr  borrowed  these  short  ladders  for 
work  to  be  done  near  the  ground,  they  borrowed 
them  for  the  purpose  of  being  used  as  material  in 
making  a  longer  ladder; 

3rd:  That  the  use  of  these  ladders  in  making 
the  longer  ladder  was  due  to  the  volition  of  the  ser- 
vants and  not  to  the  command  of  the  foreman; 
and 

To  their  overlooking  the  fact  that  the  use 
to  which  the  spliced  ladder  was  put,  and  which  re- 
(juired  the  use  of  the  defective  rung,  was  directed 
l)y  the  foreman  himself. 

All  these  assumptions  are  directly  contrary  to 
the  record  as  cited  in  our  opening  statement;  and 
the  direction  given  by  the  foreman  was  shown  with- 
out contradiction  in  the  record. 

It  is  well  settled  that,  as  between  the  servant 
and  the  master,  all  appliances  o^vned  by  another, 
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of  such  a  cliaraeter  and  use  as  ^YOuld  impose  the 
duty  of  inspection,  which  the  master  directs  or 
authorizes  his  servant  to  use  in  the  business  of 
the  master,  stand  upon  the  same  footing  as  those 
that  actually  belong  to  him.  If  the  master  is  not 
in  position  to  safe-guard  his  servants  by  an  in- 
spection of  such  appliances  he  must  refrain  from 
giving  them  orders  to  use  them  wliereby  their  safety 
\Yi\l  be  imperilled. 

This  statement  is  summaiized  from  DcMaries 
vs.  Jameson,  108  X.  AV.  830.  As  supporting  the 
same  rule  see  1  Labatt,  Master  8c  Servant,  Sees. 
171,  172. 

■  In  Balpli  vs.  Am.  Bridge  Co.  30  Wash.  500, 
defendant  used  as  a  ladder  an  inclined  beam  across 
which  cleats  had  been  nailed  by  some  one  not  in  de- 
fendant's employ.  The  court  quoted  with  approval 
as  follows: 

"While  appellants  used  it  in  their  business  they 
furnished  it  to  their  employees  and  it  mattered 
not  at  all  whether  they  built  it  themselves  or  got 
it  by  gift  of  another,  or  through  riaht  of  established 
custom.  By  whatsocA-er  means  they  acquired  it, 
they  were  in  anv  event  bound  by  the  duty  imposed 
upon  them  by  the  law  to  exercise  a  reasonable  de- 
gree of  care  for  the  furnishing  of  it  as  a  place 
for  their  employees  to  work." 

It  was  held  that  the  duty  of  supervision  and  in- 
spection of  such  necessary  appliances  was  imposed 
upon  the  defendant. 
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II. 

The  Second  point  made  in  the  brief  of  the 
Plaintiff  in  Error  is  stated  as  follows: 

"Under  the  adjudicated  cases  recovery  is  not 
permitted  hecause  of  a)}  accident  occasioned  hy  the 
use  of  as  siufjiJe  au  a))])Jiaiice  as  a  ladder." 

Befoie  consideiinoj  the  particular  authorities  re- 
lied upon  by  Plaintiff  in  Error  it  ma}"  be  well  to 
advert  to  the  general  principles  governing  this 
class  of  cases.  In  this  discussion  we  shall  not 
cite  authorities,  because  the  principles  are  so  well 
known,  and  have  been  so  often  declared,  as  to  have 
Ifccome  the  common  property  of  the  Bench  and  Bar 
of  this  country. 

The  duties  of  the  master  and  servant  respec- 
tively, so  far  as  they  have  reference  to  accidents 
occur]  ing  to  tlie  lattei\  are  distinct  and  separate. 
This  case  involves  the  duty  of  the  master  and  of 
the  servant  with  respect  of  the  tools  used  in  the 
])rosecution  of  the  master's  business.  The  master's 
fluty  may  be  said  to  be  as  follows: 

He  is  bound  to  use  reasonable  care  to  provide 
reasonably  safe  tools  and  appliances  for  the  ser- 
A^ant's  u.se  in  the  doing  of  the  work.  This  general 
duty  may  be  subdivided  into  his  duty  to  furaish 
tools  which  are  in  the  first  instance  reasonably  safe, 
and  the  duty  of  inspection  of  such  instrumentalities 
from  time  to  time  to  see  that  the  tools  remain  fit 
for  use.    The  duty  of  the  servant,  on  the  other  hand, 
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is  to  work  with  the  tools  so  furnislied  him,  and  to 
exercise,  for  his  own  safety,  such  care  as  persons 
of  ordinary  prudence  similarly  situated  do  exer- 
cise. It  is  never  the  duty  of  the  servant  to  inspect 
such  tools  unless  he  be  employed  for  that  specific 
purpose,  or  unless  he  have  notice  of  some  defect, 
sufficient  to  put  him  on  inquiry.  The  sufficiency  of 
the  notice,  however,  is  ordinarily  a  question  of  fact. 

The  master  is  excused  from  his  duties  in  but 
one  case,  and  that  is  in  the  case  of  injury  to  a  servant 
employed  to  perform  them  for  the  safety  of  other 
employees. 

It  is  sometimes  loosely  said  that  the  master  is 
excused  from  inspection  where  the  defect  causing 
the  injury  is  latent,  and  not  discoverable  by  in- 
spection, or  where  the  defect  is  so  obvious  that 
it  will  be  apparent  to  the  servant  using  the  in- 
strumentality. AVith  respect  of  the  first  class  of 
cases,  it  Avould  be  more  exact  to  say  that  the  failure 
to  inspect  is  not  excused,  but  the  failure  on  proper 
inspection  to  discover  the  defect  is  excused,  be- 
cause of  the  latent  character  of  the  defect.  With 
respect  of  the  second  class,  the  statement  is  alto- 
gether inaccurate.  The  master  is  not  excused  foi- 
a  failure  to  inspect  the  instrumentality  because 
the  defect  in  it  is  ol)vious;  on  the  contrary,  to  ]:>Qy- 
mit  the  use  of  dangerous  instrumentalities,  allowed 
to  remain  in  that  condition  because  of  a  lack  of 
proper  inspection,  is  negligence  on  the  part  of  the 
master,  but  he  is  excused  frcmi  lialulity  because  of 
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the  dortvine  of  tlio  assumption  of  risk.  This  doc- 
trine does  not  dispute  the  negligence  of  the  master, 
])ut  raises  an  affirmative  defense  in  his  favor. 

As  we  have  said,  except  in  the  instances  adverted 
to,  no  duty  of  inspection  devolves  upon  the  servant. 
It  is  his  Vjusiness  to  work  and  not  to  inspect. 

Thei'e  are  certain  risks  which  it  is  said  the  ser- 
vant assumes.     They  are: 

1st:  Those  risks  which  are  inherent  in  the  occu- 
pation itself; 

2nl :  Those  I'isks  which  ai'c  known  to  the  ser- 
vant, and 

3rd :  Those  risks  which  are  ohvious  to  one  situ- 
ated as  the  servant  is,  and  which  he  would  know^ 
and  appreciate  in  the  exercise  of  ordinary  care. 

There  has  latterly  gi-own  up  what  is  sometimes 
referred  to  as  the  "common  tools  doctrine."  Coun- 
sel for  the  master  sometimes  speak  of  this  doctrine 
as  heing  separate  from,  or  an  exception  to,  the 
ordinary  rules  of  law  to  which  w^e  haA^e  just  ad- 
vci'ted.  On  the  contrary,  the  "common  tools  doc- 
trine" is  based  upon  the  very  principles  already 
discussed.  Roughlv  speaking  this  doctrine  is  that 
with  respect  to  injuries  arising  from  defects  in 
common  tools  simple  in  their  nature,  mid  flic  risk 
of  injury  from  wliicli  is  ohvious,  the  servant  is  not 
entitled  to  rer-over.  Tt  is  not  always  made  plain 
l>y   the   authorities   upon   the   point   what   the   true 
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])asis  of  this  elect riiie  is,  but  the  vast  majority  of 

the  cases  base  the  doctrine  upon  the  fact  that  the 

clanger  is  obvious,  and,  therefore,  that  the  risk  of 

injury  is  assumed.     In  all  those  cases  in  which  this 
reason  is  not  given  it  appears  from  the  facts  stated 

that  the  defects  were  apparent  and  the  risks  ol)- 

vious. 

This  is  no  new  doctrine.  From  the  very  first 
announcement  of  the  doctrine  of  assumption  of  risk 
it  has  been  understood  that  a  risk  which  is  obvious 
and  apparent  to  the  servant  is  assumed  by  him. 
The  reason,  and  the  only  reason,  for  speaking  of 
the  common  tools  doctrine  as  being  applicable  to  a 
special  class  of  cases,  is  that  in  such  cases  the  de- 
fects are  usually  either  so  obvious  as  to  give  rise 
to  an  assumption  of  risk,  or,  are  of  such  latent 
chai'acter  as  not  to  be  discoverable  upon  inspection. 
No  couit  has  evei*  attempted,  so  far  as  we  are 
awai'c,  to  say  that  merely  because  a  tool  is  a  com- 
mon or  a  simple  one  the  defect  iu  point  of  har  is  ob- 
vious, or  that  the  master  is  not  liable  for  in- 
juries caused  by  defects  therein.  In  other  words: 
it  is  not  the  name  of  the  instrumentality  but  the 
circumstances  of  the  injury  which  determine  lia- 
bility or  non-liability. 

The  question  whether  or  not  a  defect  is  ol)vious 
and  apparent,  always  depends  upon  the  circum- 
stances of  the  particular  case.  Among  those  cir- 
cumstances the  simplicity  of  the  instrumentality  is, 
of  course,  an  important  factor. 


25 

It  is  berause  the  ciiTuinstances  attending  an 
injury  oeeasioned  by  a  defect  in  a  common  tool  do 
so  commonly  show  that  defect  was  obvious  and  the 
risk  therefore  one  assumed  by  the  servant,  that 
some  persons  have  been  led  to  the  erroneous  con- 
clusion that  recovery  can  be  had  in  no  case  for  an 
injury  occasioned  by  a  defect  in  such  an  instru- 
mentality. 

AUTHORITIES   OF  PLAINTIFF  IN  ERROR. 

A  great  many  cases  have  been  cited  by  the  Plain- 
tiff in  Error  in  an  obvious  attempt  to  deduce  a  gen- 
eral doctrine  of  non-liability  for  injuries  from  de- 
fects in  common  tools,  but  the  cases  so  cited,  when 
in  point  at  all,  sustain  the  general  observations 
hereinbefore  made.  It  may  be  said  substantially 
of  all  of  them  that,  where  the  nature  of  the  defect 
appears  in  the  statement  of  the  case,  that  defect 
was  an  obvious  one,  and  in  the  most  of  the  cases 
the  courts  so  state. 

^ye  shall  not  discuss  them  separately,  except  the 
ladder  cases.  A  few  of  them  we  have  not  been  able 
to  examne  in  the  time  at  our  disposal.  The  instru- 
ments of  injury — excei)t  in  the  ladder  cases — were 
as  follows: 

Vcwderpool  vs.  PnrfrirJgc,  13  L.  R.  A.  (N. 
S.)  668  (KSplinter  from  rasp  used  as  a  chisel) ; 
Williams  vs.  Bunker  Hill  d^  S.  Mining  Co.  190 
Fed.  79  (Injury  from  trolley  wire)  ;  Maki  vs.  TJ.  P. 
Coal  Co.,  187  Fed.  389   (Unguarded  cog  wheels); 
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Cole  VH.  Spokane  Gas  d-  Fuel  Co.,  m  Wash.  393 
(Pan  used  for  carrying  coko;  rivets  loose  in 
handle ) ;  Beaton  vs.  Ahrams,  GO  Wash.  1  (Fall  of 
pile  of  4-foot  slabs,  18  feet  hij2,h)  ;  Soderherg  vs. 
\Vr]/s.  57  Wash.  281  (Biick  lail  in  improper 
courses);  Vs^achsmuth  vs.  Shaw  Kicc.  Cr,.^  76  N.  AV. 
497  (Snap  hammer);  O'Brien  vs.  M.  K.  d-  T.  Eij. 
Co.  82  S.  W.,  319  (Worn  out  wi  ouches)  ;  Seludz 
vs.  JuUnson,  7  Wash.  403  (Befe^'thT  rope  used  to 
support  a  weight  to  pull  back  a  saw)  ;  nolt  vs.  C. 
M.  d-  St.  F.  Bfj.  Co.,  69  N.  W.  352  (Pinch  bar  used 
to  move  car) ;  McMillan  vs.  Minette  Shade  Cloth 
Co.,  117  N.  Y.  Sup.  1081  (Board  with  cleats  nailed 
on  it  used  to  smooth  rollers)  ;  Sterling  Coal  <{■  Co/i-e 
Co.  vs.  Thorpe,  131  S.  W.  1030  (Shovel  with  a  cr<u-k 
in  the  grip  of  the  handle) ;  Chicago  B.  d'  Q.  Bjj.  Co. 
vs.  Shalstrom,  195  Fed.  725  (Givin.g  wav  of 
stringer). 

In  each  of  these  cases  the  defect  was  held  l)y 
the  court  to  be  obvious,  and  in  the  most  of  them 
the  servants  had  made  complaint  of  such  defer-ts 
prior  to  their  injur3\  It  do.Qs  not  require  a  special 
doctrine  concerning  common  tools  to  account  for 
the  holding  in  these  cases.  The  servants  could  not 
recover  because  ihoy  assumed  the  risk  of  obvious 
defects. 

In  some  of  the  cases  the  principle  is  laid  down 
that  a  servant  canot  profess  ignorance  of  a  danger 
which  a  person  in  his  situation  could  not  have 
failed  to  perceive  and  appreciate. 
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In  the  Vanderpool  ease,  13  L.  R.  A.  (N.  S.) 
668,  in  applying  the  ''common  tools"  rule,  the  court 
said : 

"The  reason  for  the  rule  is  that  any  defect  in 
such  simple  tools  or  appliances  would  be  as  obvious 
to  the  servant  as  to  the  master." 

A  number  of  ladder  cases  are  cited  by  the  Plain- 
tiff in  Error,  ])ut  these  all  present  the  same  circum- 
stance, namely  that  the  risk  Avas  obvious  to  the 
servant  using  it;  and  in  many  of  the  cases  the  ser- 
vants had  complained  to  their  superiors  prior  to 
the  happening  of  the  accidents.  Thus,  in  all  the 
cases  the  defects  were  apparent,  and  in  many  of 
them  it  affirmatively  appears  that  the  defects  were 
known. 

Mar.<;li  ?••<?.  Chicl'crhuj,  5  N.  E.  56,  is  one  of  the 
leading  cases  on  the  subject  under  consideration. 
In  that  case  the  ladder  was  apt  to  slip;  there  were 
no  hooks  or  spikes  attached  to  it  to  prevent  its 
slipping;  the  servant  knew  of  this  defect  and  com- 
plained of  it  several  times,  saying  that  there  would 
be  an  accident.  Here  the  defect  was  apparent  and 
was  known  to  the  servant. 

In  Jeunci)  Electric  L.  d'  P.  Co.  vs.  Murpluj,  18 
N.  E.  30,  the  syllabus  is  as  follows: 

"An  employee  of  mature  age  and  ordinary  men- 
tal capacity,  who  is  injured  in  his  master's  employ 
by  reason  of  a  defective  ladder,  one  rail  of  which 
was  broken  off  near  the  top,  both  master  and  ser- 
vant knowing  of  the  defect,  and  neither  regarding 
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it  as  dangerous,  cannot  recover  for  sueli  injur}^  from 
his  employer." 

Stress  is  laid  by  the  court  on  the  knowledge  by 
the  servant  of  the  defect;  and  the  case  really  sup- 
ports our  contention  that  in  the  absence  of  such 
knowledge  by  the  servant  he  would  be  entitled  to 
recover. 

In  Sheridan  vs.  Gorliani  Mf(j.  Co.,  66  Atl.,  576, 
13  L.  R.  A.  (N.  S.)  687,  the  defect  was  that  the  spurs 
of  the  ladder  were  dull,  so  that  they  would  not  keep 
it  from  slipping.  Held:  the  defect  was  obvious  and 
the  servant  could  not  recover. 

In  a  note  in  13  L.  R.  A.  (N.  S.)  the  cases  are  col- 
lected. We  call  attention  to  those  cited  on  pages  689, 
690,  under  the  heading:    ''Questions  for  the  Jury." 

In  McGill  vs.  Clevelmid  d'  S.  W.  Traction  Co., 
86  N.  E.  589,  the  plaintiff  alleged  that  prior  to  the 
accident  he  discovered  the  ladder  to  be  "old,  worn 
and  defective  to  such  an  extent  that  the  same  w^as 
unfit  for  plaintiff  to  use"  and  specified  particular 
defects,  obvious  in  their  nature.  He  alleged  also 
having  made  complaint  thereof  ten  days  or  two 
weeks  prior  to  the  accident,  to  his  foreman  and  to 
the  master  mechanic.  Eelief  was  denied  because 
the  servant  had  full  knowledge  and  therefore  as- 
sumed the  risk. 

In  Borden  vs.  Daisij  Boiler  Mill  Co.,  74  N.  W. 
91,  there  w^ere  no  ])oints  at  the  bottom  of  the  lad- 
der to  prevent  slipping.     It  was  held  that  the  de- 
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feet  was  obvious  and  therefore  the  servant  had  no 
redress. 

On  page  93  of  the  report  the  court  admits  the 
rule  that  the  emph^yee  is  not  required  to  search  for 
defects. 

Cahm  vs.  Hilton,  13  N.  E.  339,  is  not  really 
in  point.  From  the  evidence  the  court  concluded 
that  the  accident  was  not  caused  by  the  breaking 
of  the  ladder,  but  that  the  ladder  was  broken  by  the 
accident.  No  defect  in  the  ladder  was  shown,  and 
the  court  was  unable  to  see  that  there  was  a  defect 
in  the  ladder  which  the  master  knew,  and  of  which 
the  servant,  who  had  used  it  frequently,  would  be 
ignorant. 

McGrafh  vs.  Walsh,  4  N.  Y.  Supp.  705,  was  a 
ladder  case.  Two  or  three  rungs  were  loose  and 
would  turn.  The  plaintiff  had  climbed  it  probably 
twenty  times  an  hour  for  a  day  and  a  half.  Held : 
Either  the  defect  was  patent  and  plaintiff  must 
have  observed  it,  or,  for  some  occult  reason  which 
inspection  would  not  disclose,  the  ladder  suddenly 
became  defective.  In  either  case  the  master  was 
not  liable. 

In  HcncigJcr  vs.  CoJni,  52  x\tl.  280,  the  iron 
hinge  of  a  step  ladder  broke.  Held:  there  was  no 
liability,  because,  if  the  defect  was  obvious,  the 
servant  would  have  observed  it,  and  if  it  were  not 
obvious  inspection  would  not  have  disclosed  it.  In 
the  first  instance  the  servant  would  have  assumed 
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the  risk;  in  the  second  instance,  the  master  wonld 
not  have  been  negligent. 

Hart  vs.  Villafje  of  Clinton,  100  X.  Y.  Snpp. 
1092,  was  a  case  where  the  servant  was  injured  by 
the  slipping  of  a  ladder  from  a  li2,ht  mast  against 
which  it  was  leaning  while  in  nse.  The  ladder  itself 
was  sufficient,  but  it  was  claimed  that  it  should 
have  been  supplied  with  hooks  to  hohl  it  to  the 
mast,  or  some  other  form  of  ladder  should  have 
been  employed.  The  defects,  if  any,  were  per- 
fectly obvious,  and  on  general  princij^les  the  risk 
was  assumed. 

Switli  vs.  Grrcn  Fuel  Eco)wmizcr  Co.,  108  X.  Y. 
Supp.  45,  was  a  case  Avhoi-e  the  servant  selected  a 
warped  ladder  from  a  number  of  perfect  ones.  He 
put  it  too  far  away  from  the  place  he  wanted  to 
reach  though  he  could  have  put  it  closer;  he  leaned 
over  and  tipped  it,  and  it  fell.  The  defect  wns  ob- 
vious and  the  servant  was  negligent  both  in  select- 
ing it  and  in  the  manner  of  its  use. 

It  will  be  observed,  as  we  have  heretofore  stated, 
that  in  all  these  cases,  the  defects  were  perfectly 
apparent,  and  in  many  of  them  were  actually  known 
to  the  servants.  T\^ere  it  is  claimed  they  were 
not  kno^ni,  the  court  has  invoked  the  rule  that 
the  servant  cannot  plead  ignorance  of  that  which 
he  must,  in  the  nature  of  things,  have  known. 

The  only  special  rule  which  can  be  deduced 
from   the    ^'common    tools    cases"    is    this:      That 
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whereas,  in  a  case  involviiisj  complicated  macliinerv 
there  may  be  knowleds^e  of  a  defect  without  knowl- 
edge of  the  danger,  and  therefore  there  may  be 
no  assumption  of  risk,  in  the  case  of  "common 
tools"  knowledge  of  the  defect  ordinarily  implies 
knowledge  of  the  risk.  This  rule,  howoTer,  is  not 
absolute,  as  there  may  be  known  defects  in  common 
tools  where  the  danscer  may  not  be  loiown.  For 
instance:  if  in  this  case  Starr  knew  that  the  rung 
was  cross-grained,  he  might  not  know  it  to  be  in- 
sufficient to  bear  his  weio-ht.  If,  however,  he  were 
to  attempt  to  use  it  in  its  present  broken  con- 
dition, knowledge  tliat  the  rung  is  broken  would 
impute  to  him  knowledge  of  the  risk  of  his  using 
that  rimg. 

Having  thus  considered  the  authorities  suggested 
by  the  Plaintiff  in  Error,  let  us  now  consider 
authorities  tending  to  establish  our  contention. 

Vol.  4  Thompson  on  Xcgligence,  Sec.  3947,  in 
pai't  reads  as  follows: 

''The  master  is  under  an  affirmative  dutv  to  his 
servant  to  make  a  reasonable,  diligent  and  skill- 
ful inspection  and  to  resort  to  reasonable  tests  to 
see  that  anv  scaffold,  ladder,  etc.,  upon  which  he 
requires  his  servant  to  work,  shall  bear  the  weight 
to  which  he  subjects  it." 

Sees.  3949  and  3950,  of  the  same  Volume,  are  as 
follows : 

Sec.  3940:  Whether  the  master  undertakes  to 
perform  this  dut}^  himself,  or  through  the  agency 


of  another,  he  is  liable  for  its  negligent  non-per- 
formance. For  example,  a  company  which  mider- 
takes  to  make  and  to  fnrnish  ladders  for  the  use 
of  its  workmen,  is  hound  to  use  reasonable  care,  to 
the  end  that  the  ladders  shall  be  safe,  and  is  re- 
sponsible for  the  negligence  of  those  whom  it  em- 
ploys to  construct  them." 

Sec.  3950.  "This  brings  us  to  the  next  propo- 
sition, which  is,  that  as  this  is  one  of  those  duties 
of  the  master  which  has  been  variouslv  designated 
as  a  personal  and  unalienable,  or  unassignable  duty, 
— though  not  in  the  sense  of  his  being  an  insurer 
of  its  pei'formance, — it  is  immaterial  to  whom  or 
what  grade  of  servant  he  delegates  its  performance; 
and,  accordinglv,  a  servant  may  recover  damages 
of  the  master  for  his  negli2:ence  in  failing  to  per- 
form this  duty,  although  the  negligence  is  that  of 
a  fellow  servant  to  whom  the  master  has  committed 
the  performance  of  the  duty." 

An  anologous  case  is  referred  to  in  Sec.  3960 
of  the  same  Volume,  as  follows: 

"Evidence  that  the  defendant's  foreman  directed 
the  plaintiff  to  go  on  the  scaffold  and  go  to  work: 
that  a  plank  on  which  the  plaintiff  and  another 
were  standing  broke,  precipitating  them  to  the 
floor;  and  that  the  plank  was  cross-grained,  and  un- 
fit for  the  puipose  for  which  it  was  used, — is  suffi- 
cient to  require  the  submission  of  the  case  to  the 
jury." 

As  to  the  duty  of  inspection  we  refer  to  Sec. 
3786,  of  the  same  volume,  which  is,  in  part,  as 
follows : 

"The  master  is  not  only  l)ound  to  make  a  rea- 
sonably careful  inspection  of  the  premises,  ma- 
chinery,  tools   and   appliances    which   he   provides 
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for  the  use  of  his  servants,  when  they  come  into 
his  hands,  but  he  i-s  also  bound  to  repeat  such  in- 
spections from  time  to  time  as  often  as  may  be 
reasonably  necessary,  having  regard  to  the  exi- 
gencies and  risks  of  his  business,  to  the  end  that 
they  shall  not  l)e  used  bv  his  servants  after  they 
get  out  of  repair  in  such  a  sense  as  to  be  dan- 
gerous. ' ' 

In  Sec.  3791,  it  is  said  that  this  duty  of  the  mas- 
ter is  absolute  and  unalienable,  and  in  the  succeed- 
ing paragraph  it  is  said  that  the  master  cannot 
absolve  himself  from  this  duty  by  a  I'ule  devoMng 
it  upon  his  servants  generally. 

See.  3951,  of  tiie  same  volume,  in  part,  reads  as 
follows : 

"It  is  the  dutv  of  the  master,  and  not  the  duty 
of  the  servant,  to  make  the  tests  of  such  an  ap- 
pliance as  above  spoken  of,  and  the  servant  is 
ordinarily  entitled*  to  rely  upon  the  assumption 
that  the  master  has  done  so;  and  the  servant  will 
not  be  liable  on  the  ground  of  contributory  negli- 
gence for  failure  to  make  such  tc^^ts  himself,  or 
for  using  the  scaifold,  ladder,  etc.,  unless  the  danger 
was  so  apparent  that  a  person  of  ordinary  prudence 
would  not  undertake  the  risk." 

■    Sec.  3957,  in  part,  reads  as  follows: 

"It  has  been  held  that  an  employer  who  fails 
to  furnish  safe  and  STiitable  lumber  for  the  con- 
struction of  a  staging  by  the  employees  for  use  in 
their  work,  and  who,  through  his  secretary,  speci- 
ally directs  the  use  of  a  certain  stringer  in  a 
specified  place,  is  liable  for  an  injury  to  an  em- 
Xdoyee  caused  by  the  breaking  of  such  Stringer." 

Sec.  4641 .  * '  On  the  other  hand,  the  servant  does 
not  accept  the  risks  of  unknown,  latent,  unseen,  or 
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obscure  defects  or  clangers,  sucli  as  the  servant 
would  not  discover  by  the  exercise  of  ordinary  care 
and  prndence,  haviiis^  reference  to  his  situation, 
but  such  as  the  master  ought  to  discover  by  exer- 
cising the  duty  of  inspection  which  the  law  puts 
upon  him  to  the  end  of  seeing  that  the  premises, 
tools  and  a])pliances  with  res]iect  to  which  the 
servant  is  required  to  labor  are  in  a  reasonablv 
safe  condition,  since  the  servant  is  not,  in  general, 
— except  where  he  has  agreed  to  do  so  by  contract 
with  his  master, — required  to  institute  special  in- 
spection for  the  purpose  of  discovering  hidden  dan- 
gers. ' ' 

In  Vol.  1,  Sec.  407,  Page  1136,  Labatt's  Master 
and  Servant,  appears  the  following: 

^^As  a  matter  of  ultimate  analysis,  it  will  be 
found  that  the  logical  basis  of  the  doctrine  which 
thus  places  the  master  and  the  servant  upon  differ- 
ent footings  in  res-ard  to  imputed  knowledge  of 
risks  is  to  be  found  in  the  fact  that  it  is  the  special 
and  appropriate  function  of  the  former  to  furnish 
and  supervise  the  instrumentalities  of  his  business, 
and  the  special  and  apnropriate  function  of  the 
servant  to  u'='e  those  instrmnentalities.  The  dutv 
of  makins:  rea^^onably  careful  examination  of  the 
instrumentalities  is  a  natural  and  necessarv  inci- 
dent of  the  former  function,  but  not  of  the  latter." 

There  are  a  number  of  cases  where  the  tools 
were  simple  and  where  the  defects  could  have  been 
discovered  by  inspection,  and  yet  it  was  held,  either 
that  the  servant  was  entitled  to  recover  or  that  it 
was  for  the  jury  to  determine  his  right. 

Thus  in  Chicago  d-  Pittshnrg  Milk  Co.  vs.  FeJil, 
187  Fed.  792,  the  servant  was  supplied  with  de- 
fective  lines.      The}^   had   previously   been   broken 


60 


three  times  while  used  l)y  him,  and  eaeh  time  had 
heen  mended  by  another  servant  employed  by  the 
master  for  that  purpose.  The  servant  had  driven 
a  gentle  team  with  these  lines  without  accident. 
Afterwards  he  was  supplied  with  new  lines.  They 
being  needed  for  a  parade  in  which  the  master  was 
to  be  represented,  the  servant  was  again  given  the 
old  lines  to  use  in  driving  a  somewhat  different 
team.  The  team  l)ecame  frightened  and  started 
to  run  away  and  the  lines  broke  occasioning  the 
accident.  It  was  argued  that  lines  are  a  simple 
instrumentality,  and  that  the  servant  was  bound  to 
know  whether  or  not  they  Avere  sufficient.  It  was 
held  that  the  danger  depended  on  many  considera- 
tions, which  the  court  named,  and  could  not  be  said 
to  be  beyond  question.  Hence  that  the  case  was 
properly  submitted  to  the  jury. 

In  the  case  of  American  Smelthu)  d-  Refining 
Co.  vs.  McGee,  157  Fed.  69,  the  servant  operated  a 
power  punch.  It  was  very  simple.  It  had  a  die 
with  a  hole  in  it  to  receive  the  punch.  There  was 
a  set  screw  with  which  the  die  was  held  in  place 
so  as  to  cause  the  punch  to  strike  accurately  in  the 
hole  in  the  die,  but  the  set  screw  was  broken.  This 
defect  could  have  been  detected  by  the  servant,  who 
was  an  experienced  workman,  by  examining  the 
set  screw,  but  it  was  not  readily  observable.  Held: 
that  the  assumption  of  risk  and  contributroy  negli- 
gence were  not  conclusive,  and  these  were  questions 
for  the  .jury. 
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The  roiirt  (listinguislics  between  the  duty  of  the 
servant  to  know  of  an  obvious  defeet  and  of  one 
which  was  not  obvious,  and  says:  ''The  break  of 
the  set  screw  and  the  looseness  of  the  die  which 
made  it  dans^erous  were  not  apparent.  They  could 
have  been  discovered  by  the  plaintiff  only  by  search- 
ing out  the  screw  in  the  side  of  the  block  and  trying 
it.  The  duty  to  make  this  search  was  not  cast  upon 
the  servant." 

In  the  case  of  Cliiracjo,  K.  c('  W.  Fj/.  Co.,  vs. 
Blevins,  26  Pac.  687,  an  employee  of  a  railway  com- 
pany, working  on  a  bridge,  was  thrown  off  his 
balance  and  injured  by  a  fall.  He  asserted  that 
the  accident  was  caused  by  the  rebound  of  a  maul 
furnished  him  by  the  company  for  his  use,  the  tool 
having  a  cracked  and  crooked  handle  and  with  a 
surface  so  battered  and  w^orn  as  to  be  dangerous, 
and  that  the  rebound  which  caused  the  fall  was  due 
to  the  defective  character  of  the  maul.  He  claimed 
that  the  defect  was  not  apparent  to  him  because 
his  work  was  being  done  in  great  haste.  Held:  a 
question  for  the  jury,  and  a  verdict  for  the  plain- 
tiff was  upheld. 

In  Wiliams  vs.  Garlmtt  Lumher  Co.,  61  S.  E.  Q^:>, 
is  a  very  able  and  valuable  discussion  of  the  ques- 
tions at  bar  by  Lumpkin,  Judge;  the  entire  case 
should  be  read,  as  it  is  the  best  discussion  of  the 
subject  which  we  have  seen.  We  will,  however, 
quote  from  it  somewhat  at  length  as  follows: 


"The  general  rule  re(|iiires  a  master  to  use 
ordinaiy  diligence  to  furnish  his  servant  with  aji- 
])lianees  reasonably  suited  for  the  use  for  which 
they  are  intended,  and  to  use  like  diligence  in  in- 
specting and  keeping  them  in  proper  condition  for 
use.  To  tliis  genei^nl  rule  some  courts  of  other 
states  have  declared  that  theie  exists  what  has 
been  denominated  an  exception  as  to  "simple  tools." 
The  basis  on  which  this  has  been  placed  by  some  of 
the  courts  is  that  where  a  tool  or  instrumentality 
is  so  entirely  simple  in  its  nature  and  character 
that  its  condition  can  be  seen  at  a  glance,  or  that 
one  who  uses  it  has  as  good  an  opiiortunity  as  the 
master  for  knowing  its  condition,  the  servant  can- 
rot  recover  on  the  ground  that  the  master  did  not 
inspect  it.  In  some  of  the  decisions  there  is  a 
broad  annoimcemcnt  that  the  master  is  under  no 
duty  to  inspect  such  simple  tools.  It  will  be  found, 
however,  that  in  most  of  the  cases  where  this  rule 
or  exception  was  applied  the  controversy  was  be- 
tween the  master  and  the  servant  to  whom  he  fur- 
nished the  tool,  and  where  the  defect  and  danger 
were  so  apparent  that  the  servant  was  guilty  of 
negligence  in  using  the  tool,  or  where  he  knew  of 
its  condition,  or  had  equal  oppoi'tuuity  with  the  mas- 
tei'  for  knowing  it.  The  a])parent  hardship  of  hold- 
ing tlie  master  to  a  high  degree  of  dilio^ence  rel- 
atively to  his  servant  in  regard  to  inspecting  very 
simple  things,  the  condition  of  which  must  be 
natent  to  the  nerson  using  them,  appears  also  to 
have  had  weight  in  some  instances." 

On  page  68  it  is  said: 

"While  these  rules  result  practically  in  a  re- 
laxation of  the  master's  duty  and  liability  in  the 
case  of  such  simple  tools,  they  are  not  at  all  in  denial 
of  the  general  underlying  principle  of  the  law  of 
negligence  that  one  who  knowingly  exposes  another 
to  a  likelihood  of  injury  is  liable  therefor,  in  the 
absence  of  consent  by  such  other  or  of  contributory 
negligence." 
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AVe  quote  fuitlicr  from  page  68: 

"The  mere  simplieitv  of  a  tool,  as  is  apparent 
upon  consideiation  of  tlie  basis  al)ove  stated  of  the 
rule  or  respondent  superior,  will  not  exempt  the 
master  from  all  care,  or  relieve  him  from  liahilitv 
under  all  circumstances;  but  the  capacity,  intelli- 
gence, and  experience  of  the  servant,  the  character 
of  the  defects,  his  opportnnitv  for  detecting  them, 
his  situation  and  the  circumstnnces  calculated  to 
withdraAv  his  attention  from  them,  as  well  as  the 
fact  that  the  servant  has  a  right  to  rely  upon  the 
master  to  prote^-t  him  from  danorer  and  injury,  and 
in  selecting  the  agent  from  which  it  may  arise,  are 
factors  of  varving  importance,  which  must  also 
be  taken  into  account." 

On  pages  69  and  70  it  is  said: 

"While  in  a  number  of  cases,  in  dealing  with 
the  particular  facts  involved,  it  has  been  held  that 
the  tool  then  being  used  (such  as  a  stick  with  which 
to  push  cars,  an  oi'dinary  hammer,  or  the  like)  was 
so  simple  in  its  character  that  the  servant  had  at 
least  equal  opportunity  with  the  master  for  ob- 
serving it,  and  that  he  was  at  fault  for  not  doing 
so,  or  that  the  master  could  not  be  charged  ^^nth 
negligence  as  a  matter  of  law  for  not  inspecting 
it,  and  that,  therefore,  in  such  ca.ses  there  could 
be  no  recovery,  no  arbitrarv  and  invariable  rule 
can  1)e  laid  down  bv  which  it  can  be  declared  tliat 
a  master  is  relieved  from  the  duty  of  inspecting 
certain  specified  tools,  regardless  of  the  circum- 
stances of  the  case.  Nor  can  a  court  well  undertake 
to  make  a  catalogue  of  tools  by  name,  and  say  that 
as  to  injuries  caused  by  them  there  shall  be  an 
arbitrary  exemption  from  liability  on  the  part  of 
the  master.  At  last  the  duty  of  the  master  must 
necessarily  to  some  extent  depend,  not  merely  upon 
the  name  of  the  tool,  but  also  the  circumstances 
under  which  it  is  furnished  or  kept  for  use  and 
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under  Avliich  it  is  used.  The  underlying  principle, 
I'ather  than  the  name  of  the  tool,  is  the  important 
matter." 

In  Jones  vs.  Pacific  Mills,  57  N.  E.  663,  one  side 
of  a  ladder  was  spliced,  and  in  use  broke.  The 
evidence  was  conflicting  as  to  the  effect  of  the  splice 
upon  the  strength  of  the  ladder,  some  witnesses 
contending  that  the  side  was  not  more  than  fifty 
per  cent  as  strong  as  it  would  have  been  if  it  had 
never  been  broken,  while  others  testified  that  it  was 
as  strong  as  ever.  It  was  held:  that  the  peril  was 
not  obvious  to  plaintiff  and  therefore  it  could  not 
be  said  that  he  was  negligent  as  a  matter  of  law  in 
using  it.  The  same  considerations  would  apply  to 
a  defense  of  assumption  of  risk.  In  the  discussion 
the  court  said: 

''We  think,  that,  upon  the  evidence,  the  ques- 
tions whether  the  accirlent  was  attributable  to  the 
use  of  the  ladder  as  it  was  intended  to  be  used, 
whether  the  plaintiff  knew  and  ar>pi*eciated  the 
risk  arising  from  the  manner  in  which  this  ladder 
had  been  spliced,  were  qu.estions  of  fact  for  the 
jury." 

In  Flrniif/an  vs.  Gufigoiheim  Swcltinr/  Co.,  44 
^\tl.  762,  the  servant  was  injured  by  the  giving  way 
of  a  ladder  made  in  the  company's  carpenter  shop 
and  furnished  the  servant  for  use.  There  was 
evidence  that  a  cross-piece  broke  near  its  left  end 
where  a  nail  was  driven  through  it  in  the  side  piece 
near  a  knot  in  the  cross-piece.  It  was  held:  that 
the  sufii<^iency  of  the  ladder,  whether  there  was  a 
structural    defect    in    it    which    was    ascertainable 
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l)y  inspection,  wliether  it  was  negligence  for  tlie 
servant  to  use  it,  whether  he  was  negligent  in  step- 
ping upon  that  particular  I'ung,  whether  the  break- 
ing of  the  laader  was  on  of  the  ordinary  risks  of 
his  employment,  or,  was  au  obvious  risk,  and  the 
like,  were  all  questions  of  fact  and  as  such  were 
for  the  jury. 

It  being  claimed  that  tiie  negligent  construction, 
if  any,  was  that  of  the  carpenter  who  was  claimed 
to  he  a  fellow  servant,  the  court  lays  down  the 
rule  that  the  carpenter  in  furnishing  the  appliance 
for  the  use  of  the  plaintiff  was  doing  the  duty  of 
the  master  and  represented  him  therein. 

In  the  case  of  Flood  vs.  Western  Union  Tele- 
graph Com  pan  u,  15  X.  Y.  Supp.  400,  the  servant 
had  occasion  to  do  some  work  upon  the  outer  end 
of  an  arm  of  a  telegraph  pole  between  which  and 
the  pole  a  hole  had  been  bored  in  the  aim  to  admit 
a  certain  peg  to  hold  a  glass  insulator.  The  arm 
broke  whei'e  the  hole  was  bored  and  there  w^as  evi- 
dence that  it  was  cross-grained  and  brittle — 
**dozy."  The  servant  rested  some  weight  on  the 
arm  beyond  where  the  hole  was  bored.  It  was 
argued  that  the  servant  was  in  as  good  position 
as  the  master  to  know  the  condition  of  the  arm. 

It  was  held:  that  the  servant  was  not  there  to 
inspect,  but  to  work,  and  that  he  was  not  bound  to 

make  inspection ;  and  that  it  was  a  question  for  the 

jury  whether  or  not  the  danger  Avas  obvious. 

In  Standard  Oil  Com  pan  jj  vs.  Boiclxcr,  40  N.  E. 
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128,  tlio  sci'vant  was  injured  through  the  giving 
way  of  a  rung  of  a  ladder.  There  was  evidence 
that,  the  nails  were  too  small  and  were  driven  with 
the  grain  of  the  wood.  It  was  held  that  as  the 
Company  made  the  ladder  it  had  notice  of  its 
defective  condition.  The  case  is  important  as  show- 
ing that  recovery  mxay  be  had  for  an  accident  happen- 
ino-  throuo:h  the  insufficiency  of  the  ladder  where 
the" danger  is  not  necessarily  obvious  to  the  servant. 

In  Ritt  vs.  True  Tag  Paint  Company,  69  S.  W. 
'i24,  the  servant  complained  to  his  superintendent 
about  the  condition  of  several  ladders  including 
the  one  which  broke.  The  Superintendent  said 
the  ladders  were  all  I'ight.  A  few  days  later  the 
servant  used  this  particular  ladder  and  it  broke, 
injuring  him.  The  ladder  had  in  the  meantime 
l)een  lepaiied  by  a  fellow  servant  and  looked  all 
right.  It  was  held  that  the  servant  was  entitled 
to  damage  and  that  he  was  not  guilty  of  contribu- 
tory negligence.  The  value  of  this  case  lies  in  the 
fa(^t  that  it  in  effect  holds  that  the  servant  may 
rely  upon  the  appearance  of  the  ladder,  and  if  it  is 
not  obviously  defective  he  may  use  it  without  being 
guilty  of  c<^>ntributory  negligence. 

From  Tu'omhhj  vs.  Consolidated  Electric  Light 
Company,  64  L.  R.  A.  551,  we  quote. 

''The  plaintiff  was  employed  upon  a  ladder 
about  25  feet  from  the  ground,  and,  in  reaching  for 
a  rope  with  one  hand,  nearly  his  whole  weight 
was  suspended  from  a  round  in  the  ladder  which 
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he  held  with  the  other  hand.    The  round  broke,  and 
he  fell  to  the  ground,  sustaining  injuries.     *     *     * 

"The  ladder  in  question  was  a  40-foot  exten- 
sion ladder  and  was  extended  at  the  time  of  the 
aceident  to  the  plaintiff.  There  was  evidence  that 
an  examination  of  the  round  after  the  accident 
showed  it  to  be  ''dozy"  on  the  outside,  and  rotten. 
The  ladder  had  been  in  use  somewhat  more  than 
three  years.  It  seems  that  the  defendant  com- 
pau}^  had  no  regular  rules  governing  the  inspection 
of  appliances.  *  *  *  And  we  think  it  was 
fairly  open  to  the  ju.ry  to  find  that  the  defective 
condition  of  the  round  might  have  been  discovered 
had  it  been  suitably  inspected;  not,  perhaps,  by 
such  an  inspection  as  would  natuially  be  given  to 
it  by  the  workman  upon  it,  whose  duty  it  was  to 
work,  not  to  inspect,  and  who  might  lawfullv  rely 
upon  the  presumption  that  the  master  had  per- 
formed its  duty,  but  by  STich  an  ins]3ection  on  the 
pait  of  the  master  as  reasonably  would  be  necessary 
to  make  sure  that  an  appliance  upon  which  the 
servant  was  to  risk  his  life  or  limb  every  time  he 
used  it  was  reasonably  safe. 

The  plaintiff  testified  that  the  round  looked 
all  right  as  he  worked  upon  the  ladder.  But  even 
that  fact  does  not  show  that  it  was  all  right,  oi- 
.that  the  unsafe  condition  might  not  have  been 
discovered  by  suitable  inspection,  such  as  was 
incumbent  upon  the  master,  unless  in  some  way 
relieved  from  the  duty. 

But  it  is  contended,  as  a  mattfer  of  law,  that 
the  defendant  is  not  liable  upon  the  evidence. 
It  is  ui'ged  that  there  is  no  duty  resting  on  the 
master  to  inspect,  during  their  use,  those  common 
tools  and  appliances  with  which  everyone  is  con- 
versant; that,  if  they  wear  out  and  become  defec- 
tive, the  employer  may  rely  upon  tlie  presumption 
that  those  using  them  will  first  detect  the  defect; 
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and  that  tlie  einployoi'  is  not  to  be  held  for  negli- 
gence when  the  tool  is  a  common  one,  of  the  fitness 
of  which  the  servant  is  as  competent  to  judge  as 
the  master.  And  the  defendant  cites  authorities  in 
support  of  these  propositions.  But  it  seems  to  us 
that  a  40-foot  extension  ladder  is  not  a  common 
tool  or  ap]diance  within  the  meaning  of  these  rules. 
A  defect  in  a  ladder,  arising  from  age  or  decay, 
mio'ht  not  be  discoverable  bv  such  inspection  as  a 
workman  is  expected  to  make,  and  might  be  upon 
more  careful  inspection.  To  replace  a  ''dozy" 
round  of  a  ladder  is  not,  we  think  such  "ordinary 
repairs"  as  a  workman  using  it  is  usually  expected 
to  make,  and  ceitainh-  not  unless  the  defect  is 
brought  to  the  knowled':'-e  of  the  servant.  Of 
course,  a  master  may  fuiiiish  suitable  materials  for 
such  renovations,  and  the  circumstances  in  a  given 
case  may  show  that  the  workman  is  expected  to 
make  his  own  reiMirs.  And  in  such  case  the  master 
is  not  responsible  for  the  neo-lect  of  the  workman. 
Bnt  that  is  not  this  case.  This  plaintiff  was  under 
no  special  duty  to  inspect  or  repair  this  ladder, 
exr-ept  as  rainy-dav  work  in  common  with  his 
fellow  laborers,  when  he  might  be  directed  specially 
to   do   so." 

From  the  foregoing  authorities  the  following 
I'ules  may  hv  deduced:  That  the  master  is  bound 
to  inspect  and  the  servant  is  not.  That  the  servant 
assumes  an  obvious  risk  but  not  one  which  is  not 
apparent  without  inspection.  That  if  the  risk  can 
be  discovered  by  reasonable  inspection,  and  cannot 
be  seen  without  such  inspection,  then  the  risk  is 
that  of  the  master,  whose  duty  it  is  to  inspect,  and 
is  not  assumed  by  the  servant. 

Applying  the  facts  in  this  case  to  the  rules  thus 
announced  Starr  is  entitled  to  recover.     All  of  the 
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^Yitnesses,  including  the  foi'eman,  agree,  tliat  the 
fact  tliat  tliis  rung  was  cross-grained  was  not 
observed  by  them,  and  would  not  be  observed  by 
ordinary  use  of  the  instrumentality.  They  like- 
wise agree  thnt  it  would  be  apparent  upon  close 
inspection.  That  such  defect  w^ould  not  suggest  itself 
to  the  servant,  and  T)nt  him  upon  his  guard,  follows 
from  the  fact,  testified  to  by  nearly  every  witness, 
that  a  cross-grained  rung  is  very  rare.  They  testi- 
fied likewise  that  the  use  of  such  a  rung  is  dangc^r- 
ous,  and  Starr  says  that  if  he  had  known  that 
the  rung  was  ci'oss-grained  he  would  not  have  used 
it.  Every  element,  therefore,  necessary  to  uphold 
the  recovery  in  this  case,  appears  from  the  uncon- 
tradicted evidence   in  the   record. 

III. 

The  third  proposition  laid  down  in  the  brief 
of  the  Plaintiff  in  Error  is  worded  as  follows: 

''Tlie  plaintiff  heloir  assiimed  the  visit  of  the 
frailty  of  the  ladder  and  was  ffnil^i/  of  eontrihutoru 
negligence  in  using  it  as  he  did/' 

This  point  is  based  upon  the  appearance  of  the 
ladder  itself.  The  witnesses,  with  the  exception  of 
Starr  and  the  Doctors,  were  summoned  into  court 
by  the  company,  and  most  of  them  were  in  the 
company's  employ.  They  wei'e  experienced  men 
in  the  use  of  ladders.  None  of  them,  except  Filer, 
detected  any  frailty  in  the  ladder.  He  did  n<»t 
communicate  his  fears  of  it  to  any  of  his  coservants. 
The  foreman,  who  is  a  most  intelligent  man.  and 
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Avas*  still  ill  the  employ  of  the  Plaintiff  in  Error, 
undoubtedly  regarded  the  ladder  as  sufficient,  or  he 
would  not  liaA^e  directed  its  use.  Starr  testified  that 
the  ladder  looked  all  right.  McMellon,  testified  that 
at  the  time  of  the  accident  he  was  waiting  to  use 
the  same  ladder.  All  seem  to  regard  the  ladder  as 
l]eing  sufficient  and  it  would  have  been  sufficient  if 
the  rung  which  broke  had  not  been  cross-grained. 
The  other  rungs  of  the  Filer  ladder  are  of  the  same 
size  as  the  rung  which  broke.  They  are  fastened 
on  to  the  sides  in  the  same  manner;  none  of  them 
gave  way,  and  it  is  fair  to  presume  that  tJie  rung 
which  ])roke  would  n<'t  have  given  way  if  it  had 
not  been  cross-grained.  To  be  sure  it  does  not 
appear  how  much  use  was  given  the  other  nmgs  of 
the  ladder,  just  as  it  does  not  appear  that.  Starr 
got  upon  the  cross-grained  rung  a  single  time 
before  the  time  when  he  was  injured.  It  was 
apparent,  however,  that  the  other  rungs  must  have 
been  used  by  Starr  or  he  could  not  have  reached 
the  one  which  broke. 

Against  the  evidence  of  these  experienced  men, 
against  the  findings  of  the  jury  and  of  the  lower 
court,  against  the  evident  fact  that  the  rungs  which 
were  not  cross-grained  were  sufficient  to  bear  and 
did  bear  Starr's  weight,  though  they  are  as  small 
and  as  frail  in  other  respects  as  the  one  which 
broke,  we  are  asked  to  say,  on  the  authority  of  a 
lawyer's  observation  and  opinion,  and  the  court  is 
asked  to  conclude  on  its  own  observation,  that  the 
I'ung  which  broke  would  have  broken  even  if  its 
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grain  had  been  straight.  It  is  not  safe  for  ns  to 
formulate  opinions  after  the  event.  When  a  rung 
has  broken  it  is  easy  to  say  that  it  was  small  and 
weak,  for  the  very  happening  of  the  accident  tends 
to  create  that  impression  on  the  mind.  We  consider 
it  unsafe,  however,  to  attempt  to  balance '  our  un- 
skilled opinions,  or  that  of  any  other  professional 
man,  against  the  actions,  opinions,  and  testirnqjiy  of 
men  skilled  in  the  use  of  such  instrumentalities. 
The  test  of  reasonable  cai'e  on  the  part  of  a  servant 
for  his  own  safety,  is  that  of  the  care  of  a  man  of 
ordinary  prudence  in  like  circumstances.  Here, 
the  action  of  Starr  in  using  the  ladder  conformed 
to  that  of  his  fellow  servants  and  that  of  his  fore- 
man. When  it  is  shown  that  the  foreman  ordered 
the  use  of  the  instrumentality,  and  that  Starr  and 
his  fellow  servants  imdertook  to  use  it  without 
question,  it  is  proven  that  men  of  ordinary  pru- 
dence— for  such  they  are  presumed  to  be- — would 
use  the  instrumentality,  and,  as  Ave  have  said,  that 
use  was  justified  by  the  security  of  the  other  rungs 
which  were  not  cross-grained  when  subjected  to  the 
same  strain. 

Under  this  head,  attention  is  again  called  by 
Plaintiff  in  Error  to  the  fact  that  there  were  five 
short  pieces  of  ladder  at  this  place.  We  have 
already  shown  in  our  statement  of  the  case,  tliat 
two  of  these  pieces  so  referred  to  were  component 
parts  of  the  company's  extension  ladder,  one  a 
very  small  affair  which  Filer  was  using,  and  there 
were  but  two  pieces  available  to  be  spliced  to  make 
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up  the  longer  ladder,  and  these  were  the  two  which 
Smith  directed  to  be  used  and  which  were  used 
for  that  purpose. 

IV. 

The  fourth  proposition  presented  by  Plaintiff 
in  Error  is  thus  stated  in  its  brief: 

''The  plaiutif  heloir  failed  completehi  to  prove 
Ill's  cause  of  action." 

It  is  claimed  that  vre  failed  to  prove  our  allega- 
tion, "that  cei-tain  ladders  had  been  furnished  for 
said  gang  of  men  by  the  defendant  for  their  use, 
and  plaintiff  had  nothing  to  do  with  the  furnishing 
of  said  ladders." 

It  is  stated  that  the  proof  showed  the  contrary, 
and  that  plaintiff  and  his  fellow  servants  furnished 
their  own  ladders,  and  that  plaintiff  actually  builded 
the  very  ladder  upon  which  he  was  injured. 

We  have  so  frequently,  in  this  brief,  adverted 
to  the  facts  on  this  point,  that  it  is  necessary  for 
us  to  say  no  more  than  this,  that  we  take  issue 
absolutely  with  counsel  upon  that  statement.  We 
contend  that  the  rc'^^ord  shows,  beyond  question, 
that  the  defendant  undertook  to  furnish  ladders, 
and  that  when  the  men,  because  of  the  failure  of 
the  company  to  perform  its  full  duty,  procured 
two  short  ladders  for  other  work,  the  defendant, 
through  its  foreman,  who  had  charg-e  of  fhe  fur- 
nishing of  ladders  to  the  men,  adopted  these  pieces 
of  ladder  as  the  material   for  the  constiaiction  of 
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the  ladder  which  ])roke,  and  directed  that  a  hidder 
be  constructed  by  the  splicinor  of  these  two  ladders 
together.  Plaintiff  did  not  bnild  the  ladder.  He 
simply  assisted  in  makino^  the  splice;  and  that  part 
of  the  woi'k  was  well  done.  Neither  the  ])laintiff 
nor  his  fellow  servants  wonld  have  nsed  a  spliced 
ladder,  as  is  shown  by  their  request  to  the  foreman 
to  procni'e  them  a  lon^^  ladder,  if  it  had  not  been 
for  the  express  command  of  their  foreman. 

It  is  said,  also,  by  way  of  argument,  that  this 
point  goes  to  the  very  essence  of  the  case.  On  the 
contrary,  if  it  cannot  be  said  in  law  that  this  par- 
ticular ladder,  under  the  circumstances,  was  fur- 
nished by  the  defendant,  yet  its  use  was  directed 
by  the  defendant,  and  the  legal  consequences  are  the 
same.  Now  there  is  not  even  a  variance  between 
an  allegation  that  the  defendant  furnished  the  lad- 
der, and  that  the  defendant  directed  the  use  of  a 
ladder  owned  or  furnished  by  some  one  else,  for 
the  essential  element  in  each  case  is,  that  this  is  the 
provision  made  by  the  master  in  the  performance 
of  his  duty  to  furnish  instrumentalities  for  the 
work.  As  we  say,  it  would  not  even  l)e  a  variance, 
far  less  a  failure  of  proof. 

Let  us  assume,  however,  that  the  two  circum- 
stances are  essentially  and  legally  different.  Then 
the  question  arises  what  effect  it  will  have  upon 
our  right  of  recovery. 

It  is  not  necessary  for  us  to  cite  authority  upon 
the  proposition  that  in  actions  of  law  the  Federal 


49 

coiii*ts  of  a  state  conform  to  the  practice  of  the 
state  courts  in  all  matters  of  procedure.  The  ques- 
tion presented  under  this  subdivision  therefore  is 
determinable  by  the  decisions  of  the  supreme  court 
of  the  State  of  Washington. 

But  one  authority  from  this  state  is  cited  in  the 
brief,  nameh^:  the  case  of  Alhm  vs.  Seattle  Electric 
Company,  40  Wash.  51.  The  court  will  observe, 
on  reading  that  case,  that  there  was  no  relation 
between  the  allegations  and  the  proof.  The  negli- 
gence alleged  did  not  belong  to  the  same  class  as 
the  negligence  proven;  and  finally,  and  most  impor- 
tant, the  evidence  was  introduced  over  the  objection 
of  the  defendant. 

In  this  case  the  evidence  of  the  manner  in  which 
the  ladder  was  furnished,  and  the  circumstances 
under  which  it  was  used,  was  introduced  without 
objection.  In  point  of  fact  we  think  there  were 
but  two  objections  made  during  the  course  of  the 
trial,  one  of  which  was  made  by  the  company  and 
appears  on  page  27  of  the  record,  and  was  sus- 
tained, and  one  of  which  was  made  by  the  plaintiff 
and  overruled  by  the  court,  and  which  appears  on 
page  94  of  the  record,  neither  of  which  has  any 
bearing  upon  the  case.  All  the  facts  upon  which 
plaintiff  recovered  judgment  were  admitted  without 
objection  of  any  kind. 

In  such  case,  it  is  held  in  Sherman  vs.  Sweeney, 
29  Wash.  321,  331,  that  evidence  so  introduced  with- 
out  objection  becomes  the   property   of   the   case, 
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and  that  tlie  court  and  jury  nuist  give  effect  to  it 
as  if  it  were  pleaded,  the  pleading  being  considered 
amended  for  that  purpose. 

Also  in  Carlisle  Packing  Company  vs.  Deming, 
62  Wash.  455,  where  a  certain  essential  fact  had 
not   been   pleaded,   Init   proof   of   it   was   admitted 

without   objection,   the   court,   upon   motion   for   a 

non-suit,   treated   the   pleading   as   being   amended 

to  conform  to  the  proof. 

COXCLUSION. 

The  evidence  in  this  case  was  given  almost 
wholly  by  witnesses  summoned  by  the  company  but 
introduced  by  Starr.  The  witnesses,  for  the  most 
part,  are  employees  of  the  company,  and  certainly 
were  not  partisans  of  the  other  side.  Their  evi- 
dence was  so  frank  and  fair  that  they  were  cross- 
examined  very  briefly.  Their  stories  are  absolutely 
consistent,  not  only  with  each  other  but  with  the 
physical  evidence  introduced.  The  Defendant  in 
Error  was  badly  injured,  as  is  evidenced  by  the 
fact  that  it  is  not  complained  that  this  large  ver- 
dict is  in  any  respect  excessive.  No  complaint  is 
made  of  the  instructions  of  the  court.  The  case, 
therefore,  having  been  submitted  fairly  to  the  jury 
upon  truthful  testimony,  we  submit  that  the  verdict 
of  the  jury  ought  not  to  be  disturbed. 

Respectfully  sibmitted, 

C.  A.  REYNOLDS, 
HARRY  BALLIXGER, 
CHARLES  T.  HUTSON, 

Attorneys  for  Defendant  in  Error. 
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REPLY  BRIEF  OF  PLAINTIFF  IN  ERROR. 


The  defendant  in  error  has  presented  for  the  con- 
sideration of  the  court  some  propositions  which  may 
not  have  been  suf3&ciently  anticipated  in  our  initial  brief. 
We  therefore  deem  it  proper  to  present  the  following 
in  answer  thereto:  It  may  be  fairly  said  that  counsel 
has  not  neglected  to  present  his  case  with  ingenuity 
and  some  plausibility.  It  vnll  be  observed  that  he 
makes  his  case  depend  upon  the  single  thread  that 
Smith  (called  the  foreman)  directed  the  plaintiff  below 
to  use  a  piece  of  ladder  which  proved  to  be  defective, 
and  that  the  master  for  whom  Smith  was  working  is 
therefore  liable. 


The  vice  of  the  argument  is  to  be  found  in  this: 
Conceding  it  to  be  a  fact  that  Smith  specifically  directed 
the  ladder  to  be  made  of  these  particular  two  pieces, 
out  of  the  five  or  six  which  were  upon  the  ground  (a 
fact  which  is  by  no  means  made  clear  by  the  evidence), 
he  was  not,  in  so  doing,  acting  for  the  master,  because 
he  was  not  performing  a  function  which  the  master  had 
undertaken  to  perform.  He  was,  therefore,  not  a  vice- 
principal,  but  a  fellow  servant  for  whose  act  the  master 
is  not  liable. 

It  is  the  accepted  rule,  in  the  Federal  courts  at  least, 
that  the  question  of  vice-principal,  or  fellow  servant, 
is  determined  by  the  function  performed  and  not  by 
the  name  by  which  an  employee  is  designated,  or  the 
extent  of  his  authority  or  control.  As  is  said  in  B.  &  0. 
Railroad  Co.  v.  Baugh,  149  U.  S.  368,  387 : 

''Therefore  it  will  be  seen  that  the  question  turns 
rather  on  the  character  of  the  act  than  on  the  rela- 
tion of  the  employees  to  each  other.  If  the  act  is 
one  done  in  the  discharge  of  some  positive  duty 
of  the  master  to  the  servant,  then  negligence  in  the 
act  is  the  negligence  of  the  master;  but  if  it  be  not 
one  in  the  discharge  of  such  positive  duty,  then 
there  should  be  some  personal  wrong  on  the  part 
of  the  employer  before  he  is  held  liable  therefor." 

See,  also,  exhaustive  list  of  cases  cited  in  American 
Bridge  Co.  v.  Seeds,  144  Fed.  605. 

If  the  defendant  company  had  undertaken  to  furnish 
ladders  this  would  have  been  a  function  that  could  not 
have  been  delegated  and  had  the  company  commissioned 
Smith  or  any  other  employee  to  perform  it,  that  em- 


ployee,  regardless  of  the  name  by  which  he  was  called, 
would  have  been  a  vice-principal. 

The  undisputed  testimony  in  this  case,  however,  was 
that  the  contract  of  emploj-ment  (a  contract  made  of 
a  custom  to  which  Starr  himself  had  assented  for  four 
years)  contemplated  that  not  the  company,  but  the  em- 
ployees themselves,  should  furnish  their  own  ladders 
when  sufficient  of  the  company's  ladders  were  not  at 
hand.  This  was  an  instance  where  sufficient  of  the  com- 
pany's ladders  were  not  at  hand  and  the  ladders  in 
question  were  those  furnished  by  the  employees,  as 
Starr  himself  well  knew.    He  testifies : 

''Q.  If  there  were  six  men  working,  how  many 
ladders  would  they  need  if  their  work  was  twenty 
feet  above  the  surface  of  the  ground? 

A.     They  would  need  at  least  three. 

Q.  How  many  ladders  did  the  company  furnish 
directlv  at  that  time  and  place? 

A.     One. 

Q.  You  have  heard  the  testimony  concerning 
the  use  of  two  ladders,  one  of  wliich  may  be  desig- 
nated as  the  Filer  ladder  and  the  other  as  the  Mc- 
Cartney ladder? 

A.     Yes,  sir. 

Q.  Do  you  remember  those  ladders  were  on  the 
job? 

xV.     Yes,  sir"   (record,  page  84). 

And  again  on  cross-examination  he  says : 

"Q.  In  other  words,  the  company  did  not  fur- 
nish either  one  of  those  pieces. 

A.     No. 

Q.  Filer  and  McCartney,  who  were  working  in 
the  same  capacity  you  were,  were  they 

A.     Yes,  sir. 

Q.     Either  of  them  got  them  somewhere? 

A.     Yes,  sir. 


Q.  The  day  before.  And  the  lower  portion  was 
probably  gotten  two  days  before! 

A.     Yes,  sir. 

Q.  The  upper  portion  the  day  before,  the  same 
day  you  spliced  together,  the  upper  portion  I 

A.  I  don't  remember  exactly  whether  it  was  got 
the  day  before  or  not  but  it  was  got  a  day  or  two, 
something  like  that"  (record,  page  95). 

Indeed  it  is  not  disputed  that  all  the  six  men  upon 
the  work,  including  Starr,  knew  perfectly  that  the  lad- 
ders in  question  were  those  which  had  been  secured 
under  the  rule  that  the  employees  should  ''rustle"  their 
own  ladders. 

It  should  not,  we  take  it,  be  doubted  that  in  the  ab- 
sence of  statutory  prohibition,  the  master  and  servant 
may  contract  that  the  servant  furnish  or  inspect  his 
own  appliances,  in  which  event  the  servant  assumes  the 
risk  of  any  defect  in  an  appliance  thus  selected  or 
undertaken  to  be  selected  by  himself  or  his  co-workers. 
The  rule  is  stated  in  26  Cyc,  1329 : 

"Where  a  servant  is  authorized  or  required  by 
the  employment  to  himself  furnish  his  own  ap- 
pliances for  the  work,  the  master  is  not  liable  where 
a  fellow  servant  is  injured  because  of  defects 
therein. ' ' 

It  was  said  by  Judge  Lurton  in  Brittain  v.  Central 
Union  Telephone  Company,  131  Federal  844,  at  page 
845,  in  a  case  where  damages  were  claimed  because 
of  a  defective  telephone  pole : 

''The  practice  and  custom  under  which  it  con- 
ducted its  operations  made  every  lineman  his  own 
inspector  and  linemen  were  required  to  make  such 
inspection   and   testing   of   poles   before   going   on 


them  as  they  should  deem  essential  to  their  own 
safety,  in  doing  the  work  they  assumed  to  do  *  *  * 
but  we  see  no  reason  why  a  lineman  in  view  of 
the  peculiar  character  of  his  work,  may  not  law- 
fully contract  to  do  any  inspecting  or  testing  rea- 
sonably necessary  to  determine  whether  he  can 
safely  climb  a  particular  pole  for  the  purpose  of 
adjusting,  transposing,  or  placing  new  wires.  His 
acceptance  of  ser\dce  with  knowledge  of  the  way 
in  which  the  company  conducts  this  part  of  its 
business,  whetlier  that  way  be  the  safest  for  him  or 
not,  would  imply  an  assumption  of  the  risks  inci- 
dent to  that  mode  of  carrying  on  its  work." 

It  therefore  follows,  that  even  if  we  go  so  far  as  to 
concede  that  Smith  selected  the  ladder  which  Starr  was 
using,  he  was  in  that  regard  performing  no  function 
of  the  master  because  the  master  had  not  undertaken 
to  perform   such  function. 

The  most  that  can  be  claimed  is  that  Smith  was  neg- 
ligent in  directing  Starr  to  splice  and  go  up  on  a  ladder 
without  inspecting  it  so  as  to  ascertain  its  strength. 
If  Smith  was  negligent  in  this  respect,  it  would  still  be 
the  negligence  of  a  fellow  servant  and  the  master  is  not 
liable  any  more  than  it  would  be  for  any  other  act  or 
omission  of  Smith  in  the  direction  of  details  of  the 
work. 


WHAT  I>SPECTIOX  OR  TEST  WOULD  SMITH  BE  EEQIIRED 

TO  MAKE. 

No  rule  is  better  settled  than  that  the  master  is  not 
an  insurer  of  the  safety  of  the  servant.  He  has  dis- 
charged his  duty  to  a  servant  when  he  has  made  and 
continued,  as  prudence  requires,  a  reasonable  inspection 


or  test.    Unquestionably  the  rule  is  as  stated  by  Thomp- 
son {4  Thompson  on  Negligence,  section  3947) : 

"The  master  is  under  an  affirmative  duty  to  his 
servant  to  make  a  reasonable,  diligent  and  skillful 
inspection  and  to  resort  to  reasonable  tests  to  see 
that  any  scaffolds,  ladders  etc.,  on  which  he  re- 
quires his  servant  to  work  shall  bear  the  weight 
to  which  he  subjects  it." 

Or  as  stated  by  the  Supreme  Court  in  B.  S  0.  Rail- 
road V.  Baugh,  149  U.  S.  at  page  386: 

''That  positive  duty  (the  duty  to  provide  the 
place,  tools  and  machinery)  does  not  go  the  ex- 
tent of  a  guarantee  of  safety  but  it  does  require 
that  reasonable  precautions  be  taken  to  secure 
safety. ' ' 

Now  what  is  reasonable  inspection  or  what  the  nature 
or  extent  of  the  test  required  is  manifestly  to  be  meas- 
ured by  the  character  of  the  appliance  or  the  use  to 
which  it  is  to  be  subjected.  If  the  master  places  in  his 
servant's  hands  an  appliance  complicated  in  its  struc- 
ture, or  one  about  which  latent  or  concealed  defects 
may  exist,  a  particular,  intimate  scrutiny  and  test  is 
required;  but  in  the  case  of  a  simple  appliance  where 
every  part  is  apparent  and  where  any  deficiency  is 
ordinarily  readily  observable  to  the  glance  or  the 
touch,  we  submit  a  more  superficial  examination  is  all 
that  reasonableness  requires.  Surely  in  the  case  of  a 
ladder,  the  duty  to  make  a  ''reasonable  inspection" 
would  not  require  that  Smith  do  more  than  scrutinize 
the  materials  out  of  which  it  was  made;  to  observe  if 
they  were  of  sufficient  size  and  as  far  as  the  eye  could 
tell,   of   sufficient   apparent   strength;   to   observe   if   it 


had  become  warped,  or  if  the  nails  which  held  its  parts 
together  had  become  loosened.  Surely  he  would  not  be 
required  to  make  a  minute  examination  of  the  grain  of 
the  wood,  or  to  submit  each  particular  component  part 
to  a  weight  test  in  order  to  determine  its  exact  tensile 
strength.  If  this  be  true  Smith,  even  if  he  had  been 
representing  the  master,  in  the  exercise  of  reasonable 
precaution,  could  not  have  been  required  to  make  a 
closer  or  more  intimate  observation  or  test  than  the 
very  one  which  Starr  himself  must  necessarily  have 
made  when  he  had  the  ladder  before  him  and  was 
handling  it  while  he  and  McCartney  spliced  it. 

It  follows,  therefore,  that  even  had  the  duty  of  rea- 
sonable inspection  rested  upon  Smith,  and  even  if  he 
could  be  said  to  have  been  the  representative  of  the 
master  in  the  performance  of  a  function  which  it  was 
the  master's  duty  to  perform,  and  he  were  guilty  of 
negligence  in  not  discovering  the  defect,  Starr  was 
equally  guilty  in  not  discovering  it  for  himself. 

An  analysis  of  all  the  cases  cited  by  the  defendant 
in  error  will  demonstrate  that  they  differ  in  principle 
from  the  case  at  bar  in  at  least  three  essentials,  namely : 
First,  they  are  cases  where  the  master  has  assumed  the 
duty  of  furnishing  the  appliances;  Second,  the  servant 
had  no  such  opportunity  of  inspection  as  was  afforded 
Starr  in  the  present  case;  Third,  the  defect  complained 
of  was  much  more  obscure  than  in  the  present  case. 

Counsel's  diligence  has  enabled  him  to  find  and  cite 
the  two  or  three  cases  where  state  courts  have  refused 
to  class  ladder  cases  under  the  '^common  tools"  doc- 
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trine,  but  we  confidently  assert  that  if  the  court  is  dis- 
posed to  be  controlled  by  the  great  weight  of  authority 
it  cannot  adopt  the  doctrine  for  which  counsel  contends, 
as  an  examination  of  the  authorities  cited  upon  pages 
15  et  seq.  of  our  initial  brief  will  demonstrate. 

It  cannot  escape  the  observation  of  the  court  that 
counsel  for  the  defendant  in  error  has  audaciously 
attempted  to  leap  the  insurmountable  barrier  which 
consists  of  the  fact  that  the  appliance  which  caused 
tlie  injury  was  not  furnished  by  the  master  nor  by  any 
one  delegated  by  the  master  to  perform  such  function. 
If  the  fact  is  borne  in  mind  that  the  appliance  was 
selected  by  the  defendant  in  error  and  his  fellow  serv- 
ants under  a  rule  or  custom  in  which  both  parties  to 
this  action  had  assented,  the  conclusion  cannot  be 
escaped  that  any  negligence  which  caused  the  accident 
was  that  of  Starr  and  his  co-employees  and  for  which 
the  master  is  not  liable. 

Respectfully  submitted, 

PiLLSBURY,  Madison  &  Sutro, 
Hughes,  McMicken,  Dovell  &  Ramsey, 

Attorneys  for  Plaintiff  in  Error. 
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The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

THE  LANE  LUMBER  COMPANY,  LTD., 

A  Bankrupt. 
In  the  Matter  of  DUVAL  JACKSON, 

Petitioner. 

Petition  [to  U.  S.  Circuit  Court  of  Appeals]  for 

Review. 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

The  petition  of  Duval  Jackson  respectfully  shows 
unto  the  Court: 

First :  That  on  the  7th  day  of  October,  1912,  your 
petitioner  filed  with  the  referee  his  petition,  a  certi- 
fied copy  of  which  is  hereto  attached  and  made  a  part 
hereof,  and  covers  pages to ,  inclusive. 

Second:  That  on  the  22d  day  of  October,  1912,  the 
trustee  of  the  said  Lane  Lumber  Company,  Ltd., 
filed  with  the  referee  his  answer  to  said  petition,  a 
certified  copy  of  which  is  hereto  attached  and  made 
a  part  hereof,  and  covers  pages to ,  inclu- 
sive. 

Third:  That  on  the  11th  day  of  November,  1912, 
said  petition  and  answer  came  on  for  hearing  before 
the  referee  on  briefs  of  the  respective  parties  thereto, 
and  at  the  said  time  the  Court  made  an  order  therein 
granting  your  petitioner  the  relief  prayed  for  in  said 
petition,  a  certified  copy  of  which  order  is  hereto  at- 
tached and  made  a  part  hereof,  and  covers  pages 
to ,  inclusive. 


2  Duval  Jackson  vs. 

Fourth:  That  thereafter  and  on  the  20th  day  of 
November,  1912,  the  trustee  in  said  matter  filed  his 
petition  for  review  [1*]  and  the  same  was  by  the 
said  referee  d^uly  certified  by  the  Honoraible  F.  S. 
Dietrich,  District  Judge  of  said  district. 

Fifth:  That  on  the  29th  day  of  November,  1912, 
said  petition  and  answer  came  on  for  hearing  before 
the  Honorable  F.  S.  Dietrich,  District  Judge  of  said 
district,  at  the  regular  November  term  of  court,  held 
at  Coeur  d'Alene,  County  of  Kootenai,  State  of 
Idaho,  in  said  district,  and  after  argument  of  coun- 
sel for  the  respective  parties,  the  Court  took  the  mat- 
ter under  advisement,  and  on  the  3d  day  of  Decem- 
ber, 1912,  reversed  the  decision  of  the  referee,  and  on 
the  6th  day  of  December,  1912,  enter  findings  of  fact 
and  conclusion  of  law,  a  certified  copy  of  which  is 
hereto  attached  and  made  a  part  hereof  and  covers 
pages to ,  inclusive. 

Sixth:  That  on  the  said  third  day  of  December, 
1912,  said  District  Judge  made  and  filed  his  memo- 
randum decision  in  said  matter,  a  certified  copy  of 
which  is  hereto  attached  and  made  a  part  hereof, 
and  covers  pages to ,  inclusive. 

'Seventh:  That  on  said  third  day  of  December, 
1912,  said  District  Judge  rendered  his  decree  in  said 
matter,  and  on  the  sixth  day  of  December,  1912,  filed 
the  same  with  the  clerk  of  said  court,  a  certified  copy 
of  which  is  hereto  attached  and  made  a  part  hereof, 
and  covers  pages to ,  inclusive. 

Eighth:  Your  petitioner  charges  the  fact  to  be 
that  the  said  District  Court  erred  in  making  and  fil- 

*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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ing  his  decree  in  said  matter,  and  in  denying  peti- 
tioner the  relief  asked  in  said  petition,  and  your  pe- 
titioner is  aggrieved  thereby,  and  therefore  prays 
this  Honorable  Court  to  review  and  revise  the  deci- 
sion of  said  Court  below. 

Ninth :  Your  petitioner  therefore  prays  that  such 
decree  of  the  district  court  be  set  aside  and  held  for 
naught,  and  that  by  the  order  of  this  Court  it  be  de- 
creed that  the  trustee  of  said  Lane  Lumber  Com- 
pany, Ltd.,  refund  to  your  petitioner  [2]  the 
$2,000.00  prayed  for  in  his  petition,  and  that  your 
petitioner  be  given  such  other  and  further  relief  as 

shall  be  proper. 

DUVAL  JACKSON, 

Petitioner. 
By  FEANK  W.  REED, 

EUGENE  V.  BOUGHTON, 
Attorneys  for  Petitioner,  Coeur  d'Alene,  Idaho. 
CLAY  H.  ALEXANDER, 
Attorney  for  Petitioner,  Kansas  City,  Mo. 

State  of  Idaho, 
County  of  Kootenai, 
In  Said  District, — ss. 

F.  W.  Reed,  being  first  duly  sworn,  deposes  and 
says  that  he  is  a  member  of  the  firm  of  Reed  & 
Boughton,  attorneys  for  petitioner,  in  the  foregoing 
matter,  and  makes  this  affidavit  for  and  on  behalf 
of  said  petitioner,  he  being  acquainted  with  the  facts, 
and  does  hereby  make  solemn  oath  that  the  state- 
ments contained  in  the  foregoing  petition  are  true  ac- 
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cording  to  the  best  of  his  knowledge,  information  and 
belief. 

F.  W.  REED. 
Subscribed  and  sworn  to  before  me  this  2.1st  day  of 
January,  A.  D.  1913. 

[Seal]  N.  D.  WERNETTE, 

Notary  Public.     [3] 


In  the  District  Court  of  the  United  States,  for  the 
District  of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Petition  [to  U.  S.  District  Court  for  Order  Requir- 
ing Trustee  to  Make  Repayment  of  $2,000.00]. 

Now  comes  Duval  Jackson,  by  his  attorneys,  Reed 
&  Boughton,  and  represents  to  this  Honorable  Court : 

I. 

That  on  the  24th  day  of  June,  1912,  he  made  a  pro- 
posal to  purchase  certain  property  of  the  above- 
named  bankrupt,  which  proposal  was  in  writing,  a 
copy  of  which  is  hereto  attached  and  made  a  part 
hereof  and  marked  Exhibit  "A";  that  on  said  24th 
day  of  June,  1912,  your  petitioner  made  a  proposal 
to  purchase  certain  other  property  of  the  above- 
named  bankrupt,  which  proposal  was  in  writing  and 
a  copy  of  which  is  hereto  attached,  and  made  a  part 
hereof,  and  marked  Exhibit  "B." 

IL 

That  in  pursuance  of  such  proposals,  and  accord- 
ing to  the  terms  thereof,  your  petitioner  deposited 
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with  the  Trustee  in  Bankruptcy  in  said  matter  the 
sum  of  One  Thousand  ($1,000,000  Dollars  on  each  of 
said  proposals,  as  evidence  of  the  good  faith  of  peti- 
tioner, which  sums  were  to  be  returned  to  your  peti- 
tioner in  case  the  trustee  failed  to  secure  the  accept- 
ance and  confirmation  of  each  of  said  proposals. 

III. 
That  thereafter  and  on  the  27th  day  of  June,  1912, 
the  trustee  in  bankruptcy  in  said  matter  made  and 
filed  a  petition  for  confirmation  of  sale  of  the  real 
and  personal  property  of  said  bankrupt,  to  your  peti- 
tioner, and  that  a  copy  of  the  said  petition  for  con- 
firmation of  sale  is  hereto  attached,  made  a  part 
hereof,  and  marked  Exhibit  "C."  On  the  29th  day 
of  June  [4]  1912,  a  notice  of  hearing  on  the  order 
to  show  cause  was  issued  by  the  Court  in  said  mat- 
ter, setting  Monday,  the  15th  day  of  July,  1912,  at  11 
o'clock  A.  M.,  as  the  time  for  hearing  said  order,  a 
copy  of  which  said  notice  is  hereto  attached,  made  a 
part  hereof,  and  marked  Exhibit  "D." 

IV. 

That  thereafter  and  on  the  10th  day  of  July,  1912, 
your  petitioner  sent  a  telegram  to  the  trustee  of  the 
above-entitled  estate,  withdrawing  the  propositions 
for  purchase  of  the  property  of  said  bankrupt,  and 
that  a  copy  of  said  telegram  is  hereto  attached,  made 
a  part  hereof,  and  marked  Exhibit  "E";  that  on 
the  same  day  your  petitioner  also  sent  a  telegram  to 
the  referee  in  bankruptcy  in  said  matter,  and  that  a 
copy  of  said  telegram  is  hereto  attached,  made  a  part 
hereof,  and  marked  Exhibit  ''F." 
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V. 

That  on  the  said  10th  day  of  July,  1912,  your  peti- 
tioner mailed  two  written  withdrawals  of  the  pro- 
posals to  purchase  the  property  of  said  bankrupt,  a 
cop3^  of  which  written  notices  are  hereto  attached, 
made  a  part  hereof,  and  marked  Exhibit  "H"  and 
Exhibit  ''I";  that  said  written  withdrawals  were  re- 
ceived by  the  Eeferee  on  the  15th  day  of  July,  1912, 
at  8:45  o'clock  A.  M. ;  that  on  the  15th  day  of  July, 
1912,  notwithstanding  the  notice  of  withdrawal  of 
said  proposals  to  purchase  the  property  of  said  bank- 
rupt, an  order  was  made  by  the  Court  in  said  cause, 
confirming  the  sale  of  the  property  mentioned  in  said 
proposals  of  purchase,  except  certain  lumber  and 
logs  mentioned  in  said  order;  that  a  copy  of  said  or- 
der of  confirmation  is  hereto  attached,  made  a  part 
hereof,  and  marked  Exhibit  "J."     [5] 

VI. 

That  thereafter,  and  on  July  26th,  1912,  said  Court 
confirmed  a  sale  of  about  300,000  feet  of  cedar  logs  of 
said  bankrupt,  and  all  of  the  lumber  of  said  bankrupt 
described  on  pages  one  to  eighteen,  inclusive,  of  the 
Appraisers'  report  filed  in  said  court,  said  lumber 
and  logs  being  the  same  as  excepted  from  the  order 
of  confirmation  of  sale  to  your  petitioner;  that  a 
copy  of  the  order  confirming  the  sale  of  said  logs  and 
lumber  is  hereto  attached,  made  a  part  hereof,  and 
marked  Exhibit  ''J." 

WHEREFOEE,  your  petitioner  prays  that  an  or- 
der may  be  made  requiring  the  trustee  in  said  mat- 
ter to  pay  to  your  petitioner,  or  his  attorneys.  Reed 
&  Boughton,  the  sum  of  Two  Thousand  ($2,000.00) 
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Dollars,  the  same  being  a  repayment  of  the  Two 
Thousand  Dollars  deposited  mth  said  trustee  on  the 
24th  day  of  June,  1912,  according  to  two  proposals 
for  purchase  of  certain  property  of  said  bankrupt. 
Dated  this  fourth  day  of  October,  A.  D.  1912. 

DUVAL  JACKSON, 
Petitioner. 
By  REED  &  BOUGHTON, 
His  Attorneys.     [6] 
State  of  Idaho, 
County  of  Kootenai, — ss. 

F.  W.  Reed,  being  duly  sworn,  deposes  and  says 
that  he  is  a  member  of  the  firm  of  Reed  &  Boughton, 
attorneys  for  the  above  petitioner,  and  makes  this 
verification  for  the  reason  that  said  Duval  Jackson 
is  not  within  the  State  of  Idaho;  that  he  has  read 
said  petition,  knows  the  contents  thereof,  and  that 
the  same  is  true. 

F.  W.  REED. 

'Subscribed  and  sworn  to  before  me  this  15th  day 
of  October,  1912. 

LAWRENCE  L.  LEWIS, 
Referee.     [7] 

Exhibit**  A." 

In  the  District  Court  of  the  United  States,  for  the 
District  of  IdaJio,  Northern  Division. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 
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Proposal  to  Purchase  Certain  Property. 
Before  LAWRENCE  L.  LEWIS,  Referee  in 
Bankruptc}^ 
To  Samuel  L.  Boyd,  Trustee  in  Bankruptcy  of  Lane 
Lumber  Company,  Limited: 
The    undersigned    proposes    to    purchase  of  you, 
subject     to     the     confirmation     and     approval     of 
the    above-entitled    court,     all    of    the    property 
and  assets  of  the  Lane  Lumber  Company  of  what- 
soever  kind,    character,   or   description,    excepting 
only  its  timber  lands  and  including  all  the  prop- 
erty, save  onl}^  said  timber  lands  scheduled  in  the 
schedule  and  inventory  annexed  to  your  petition  to 
sell  real  and  personal  property  filed  in  the  above-en- 
titled court  on  the day  of  February,  1912,  which 

said  petition,  with  schedule  and  inventory  attached, 
is  now  on  file  in  said  court  and  reference  to  which  is 
herebj^  made ;  excepting  only  from  said  schedule  and 
inventory  the  timber  lands  above  referred  to  and  cer- 
tain assets  which  have  been  sold,  or  otherwise  dis- 
posed of  by  you,  report  of  which  are  likewise  now  on 
file  in  the  above-entitled  cause. 

This  proposal  includes  all  of  the  lumber  of  said 
company  scheduled  in  said  schedule  as  3,186,631  feet 
in  quantity,  all  of  the  moldings  scheduled  in  said 
schedule  and  inventory  as  amounting  to  58,524  lineal 
feet  in  quantity,  all  of  the  lath  in  said  schedule  sched- 
uled as  amounting  to  334,600  pieces,  all  of  the  logs  of 
the  company  scheduled  in  said  schedule  as  amounting 
to  17,715  mixed  logs  in  quantity;  all  of  the  stable 
supplies,  wagons,  boat-houses,  boat  docks,  rowboats, 


Samuel  L.  Boyd.  9 

livestock,  office  furniture  and  fixtures,  tools,  mill  sup- 
plies, realty  and  equipment,  cooking  utensils,  furni- 
ture, tools,  tugboat,  barge,  boom-stick  and  boom- 
chains. 

Also  including  the  following  real  estate  and  prop- 
erty situated  in  Kootenai  County,  Idaho : 

All  lands  in  lots  numbered  five  (5)  and  six  (6)  of 
Section  thirty-one  (31)  of  Township  Forty-eight 
(48)  North,  Range  Three  (3)  W.,  B.  M.,  lying  be- 
tween the  Oregon  Railroad  &  Navigation  Company 
track  and  the  Coeur  d'Alene  River,  and  all  land  in 
lot  numbered  six  (6)  of  section  thirty-one  (31), 
township  forty-eight  (48)  north,  range  three  (3)  W., 
B.  M.,  lying  south  of  the  Oregon  Railroad  &  Navi- 
gation Co.  Railroad  track  that  is  below  the  elevation 
of  twenty-one  hundred  and  twenty-eight  (2,128)  feet 
above  mean  sea  level. 

The  mill  is  situated  on  lot  five  (5)  and  the  Lum- 
ber Yard  on  lot  six  (6). 

Commencing  at  the  northeast  corner  of  section 
one  (1),  to^vnship  forty-seven  (47)  north,  range  four 
(4)  W.,  B.  M.,  running  thence  west  along  the  town- 
ship line  one  thousand  (1,000)  feet  to  a  point  on  said 
township  line;  thence  north  at  right  angles  to  said 
township  line  to  the  south  bank  of  the  Coeur  d'Alene 
[8]  River;  thence  in  the  northeasterly  direction 
along  the  said  south  bank  of  the  Coeur  d'Alene  River 
to  a  point  where  the  same  intersects  the  range  line 
dividing  ranges  three  (3)  and  four  (4),  township 
forty-eight  (48);  thence  south  to  a  place  of  begin- 
ning, all  of  said  land  being  situated  in  lot  two  (2), 
section  thirty-six  (36),  township  (48)  north,  range 
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four  (4)  W.,  B.  M.;  also  all  of  land  in  lots  seven  (7), 
eight  (8),  and  nine  (9),  in  section  thirty-one  (31), 
township  forty-eight  (48)  north,  range  three  (3) 
W.,  B.  M.,  that  is  below  the  elevation  of  twenty-one 
hundred  and  twenty-eight  (2,128)  feet  above  the 
mean  level  of  the  sea. 

The  blacksmith-shop,  storehouse  and  barn  are  sit- 
uated on  the  land  above  described  in  lot  two. 

Along  the  Coeur  d'Alene  River  in  front  of  lot  two 
(2),  section  thirty-six  (36),  township  48  N.,  range  4 
W.,  B.  M.,  and  lots  5,  6,  7  and  8,  section  thirty-six 
(36),  township  48  north,  range  four  (4)  W.,  B.  M., 
are  piling  and  booms  which  have  been  and  now  are 
used  by  the  Lane  Lumber  Company,  Ltd.,  Bankrupt, 
for  receiving  and  storing  logs. 

E.  1/2  lot  1,  section  1,  Twp.  47  N.,  R.  3  W.,  B.  M., 
north  of  0.  R.  &  N.  Railroad,  portion  of  lot  4,  sec.  6, 
Twp.  47  N.,  R.  4  W.,  B.  M.,  north  of  O.  R.  &  N.  Rail- 
road; in  both  tracts  about  17  acres,  with  office  build- 
ing thereon. 

There  is  a  dispute  relative  to  the  title  of  the  above 
land,  A.  A.  Crane  of  Harrison,  Idaho,  claiming  it,  and 
the  officers  of  the  bankrupt  claiming  that  he  agreed 
to  convey  and  did  convey  said  land  to  the  bankrupt, 
but  that  the  deed  conveying  it  was  insufficient  and 
they  returned  it  to  him  for  correction  and  he  neg- 
lected to  correct  and  return  the  deed  to  the  officers 
of  the  bankrupt.  Record  and  Company's  vouchers 
show  payment  of  $680  for  the  above  land,  purchased 
in  fall  of  1908. 

Lot  eight  (8),  section  fourteen  (14),  township 
forty-eight  (48)  north,  range  two  (2)  W.,  B.  M.,  con- 
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taining  two  and  one-half  (2I/2)  acres,  more  or  less. 

On  the  above-described  land  there  are  situated 
two  houses  and  one  shed,  one  house  is  rented  at  $5.00/ 
per  month,  another  vacant. 

Commencing  at  the  point  on  the  north  side  of  the 
0.  R.  &  N.  right-of-way,  at  a  point  where  said  0.  R. 
&  N.  right-of-way  crosses  the  west  line  of  the  north- 
west quarter  of  section  thirteen  (13),  township  for- 
ty-eight (48)  north,  range  two  (2)  W.,  B.  M.,  thence 
easterly  and  along  said  right-of-way  of  0.  R.  &  N., 
to  '^Old  Water  Tank  Ditch,"  thence  to  a  northeast- 
erly direction  along  the  "Water  Tank  Ditch"  to  the 
Coeur  d'Alene  River;  thence  southwesterly  along 
said  river  to  the  west  line  of  the  northwest  quarter 
of  section  thirteen  (13),  township  48  north,  range 
two  (2)  W.,  B.  M.,  on  the  west  and  "Old  Water 
Tank  Ditch"  on  the  east,  and  the  right-of-way  of  the 
0.  R.  &  N.  on  the  south  and  the  Coeur  d'Alene  River 
on  the  north. 

On  the  above-described  land  is  a  barn,  oil-house, 
blacksmith-shop,  storehouse  and  wagon-shed.  The 
last  above-described  land  is  where  the  first  mill  of 
the  Land  Lumber  Company  was  situated,  where  was 
destroyed  by  fire  August  21,  1908;  along  the  Coeur 
d'Alene  River  in  front  of  the  above-described  land 
are  piling  and  booms  which  were  used  by  the  Lane 
Lumber  Company  for  receiving  and  storing  logs. 

Lot  three,  block  five,  village  of  Harrison. 

Two  three-room  cottages  on  the  above  land,  rented 
at  $6  and  $9  per  month. 

I  understand  that  the  quantities  specified  in  said 
scheduler?  and  inventory  and  above  referred  to  may 
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not  be  in  all  respects  accurate,  and  that  there  may- 
be more  or  less  of  the  several  items  mentioned 
therein  than  are  specified  in  said  inventory  and 
schedule.  Whatever  the  quantities  may  actually  be, 
all  of  the  property  of  the  company,  with  the  excep- 
tions hereinabove  specified,  are  covered  by  this  pro- 
posal. The  prices  set  opposite  and  several  items 
mentioned  in  said  schedule  are  not  deemed  accurate 
by  the  undersigned,  but  the  bid  is  made  as  a  lump 
bid  on  the  property  as  a  whole.     [9] 

For  this  property  the  undersigned  offers  you  the 
sum  of  $69,519.40,  of  which  sum  I  deposit  with  you 
at  this  time  the  sum  of  $1,000.00  as  evidence  of  my 
good  faith,  to  be  returned  to  the  undersigned  in  case 
you  fail  to  secure  the  acceptance  and  confirmation 
by  the  court  to  this  proposal.  The  further  sum  of 
$39,000.00  is  to  be  paid  by  the  undersigned  on  July 
24,  1912,  and  the  further  sum  of  $29,519.40  is  to  be 
paid  September  24th,  1912,  at  which  time  you  are  to 
convey  to  me  all  of  the  property  aforesaid  by  good 
and  sufficient  deeds  and  instruments  of  conveyance, 
and  deliver  actual  possession  thereof  to  the  under- 
signed. 

Upon  the  making  of  the  payment  of  the  further 
sum  of  $39,000  I  agree  that  the  insurance  now  on 
the  said  property  shall  be  properh'  endorsed  so  as 
to  make  the  same  payable  in  the  first  instance  to  you 
as  trustee  in  bankruptcy  as  jout  interest  may  ap- 
pear, in  order  to  protect  your  estate  in  the  payment 
of  the  further  sum  of  $29,519.40;  the  remaining  in- 
terest in  the  insurance  to  be  carried,  of  course,  on  my 
behalf. 
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From  the  foregoing  property  it  is  probable  that 
an  exception  must  be  made  of  all  the  16-ft.  fir  and 
tamarack  logs  of  the  said  Lane  Lumber  Company, 
Limited.  By  an  order  entered  in  the  above-entitled 
court  and  cause  on  the  13th  day  of  June,  1912,  a  con- 
tract of  sale  of  all  of  the  16-ft.  fir  and  tamarack  logs, 
estimated  at  1,000,000  or  over,  and  located  on  the 
Coeur  d'Alene  River  in  the  boom  works  at  or  near 
Harrison,  and  in  Lake  Killarney,  Idaho,  were  au- 
thorized to  be  sold  by  the  trustee  to  the  Atlas  Tie 
Company,  at  the  rate  of  $7.50  per  M.  Should  such 
transaction  be  consummated  by  the  Atlas  Tie  Com- 
pany, the  undersigned  shall  receive  credit  in  his  bid 
for  the  full  amount  of  logs  so  sold  at  the  rate  of  $7.50 
per  M.,  said  credit  to  be  applied  on  the  last  of  the 
payments  to  be  made  by  the  undersigned  to  you  as 
trustee.  Should,  however,  the  Atlas  Tie  Company 
fail  or  neglect  to  consummate  said  sale,  then  and  in 
that  event  the  said  logs  may  be  delivered  by  said 
good  and  sufficient  instruments  of  conveyance  and 
by  delivery  of  possession  thereof  to  the  undersigned 
without  deduction  on  account. 

Within  fifteen  days  from  this  date  you  are  to  de- 
liver to  my  attorneys,  Messrs.  Graves,  Kiser  & 
Graves,  at  Spokane,  Washington,  abstracts  of  title 
covering  all  of  the  real  property  herein  described, 
showing  unencumbered  title  clear  of  encumbrances 
save  those  mentioned  herein,  for  the  examination  of 
my  attorneys.  Should  their  examination  disclose 
that  the  title  to  any  of  the  tracts  is  defective  in  so 
substantial  a  manner  as  to  affect  my  willingness  to 
go  on   with  this  transportation,  I  have  the  right. 
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within  fifteen  days  after  receipt  of  said  abstracts, 
to  require  you  either  to  clear  said  title  or  to  refund 
me  the  initial  payment,  in  case  you  are  unable  to  do 
so.  Should  this  proposal  to  purchase  be  accepted 
by  and  approved  by  the  Court,  it  is  with  the  distinct 
and  express  understanding  of  all  parties  concerned 
that  the  damage  for  failure  on  my  part  to  complete 
the  fulfillment  of  any  part  of  this  proposal  is  to  be 
limited  to  such  pajnnents  as  have  been  made. 
Dated  this  24th  day  of  June,  1912. 

(Signed)     DUVAL  JACKSON.     [10] 

Exhibit  *'B." 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Idaho,  Northern  Division. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Proposal  to  Purchase  Certain  Other  Property. 
Before  LAWRENCE  L.  LEWIS,  Referee  in 
Bankruptcy. 
To  Samuel  L.  Boyd,  Trustee  in  Bankruptcy  of  Lane 
Lumber  Company,  Limited; 
The  undersigned  hereby  propose  to  purchase  of 
you.  as  such  trustee,  all  of  the  timber  lands  of  the 
Lane  Lumber  Company,  Limited. 

A  description  of  said  timber  lands  which  you  have 
handed  to  me  and  in  reliance  on  which  I  have  made 
this  proposal,  is  as  follows,  to  wit: 
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Township  48^1  E. 

E.  1/2  SE.  1/4  S.  5 80  Acres 

There  is  some  dispute  relative  to  the  title  of  this 
land  and  it  cannot  be  finally  determined  until  the 
differences  between  the  State  Bank  of  Commerce,  of 
Wallace,  Idaho,  and  the  Lane  Lumber  Company, 
Limited,  a  Corporation,  Bankrupt,  are  adjusted. 
Record  title  in  State  Bank  of  Commerce.  Receiver 
notified  not  to  transfer. 

Township  49-1  E. 
S.  1/0  NE.  14  and  the  N.  1/2  SE.  14  S.  17.  .160  Acres 

Township  45-1  W. 
SW.  14  S.  28 160  Acres 

Township  48-1  W. 
NW.  14  SE.  14  NE.  14  SW.  1/4  and  S.  1/2 

of  SW.  1/4  S.  12 160  Acres. 

Township  49-1  W. 

SE.  14  S.  3 160  Acres 

SW.  14  S.  3 160  Acres 

SW.  14  S.  5 160  Acres 

W.  1/2  SW.  1/4  S.  22 80  Acres 

SW.  1/4  NE.  14  SE.  14  NW.  14  and  E.  1/2 

SW.  1/4  S.  27 160  Acres 

Deeded  to  Ada  D.  Crosfeld,  subject  to  bond. 

Township  47-2  W. 

Lot  5  S.  1 42.29  Acres 

Lot  6  S.  1 41.77  Acres 

Lot  7  S.  1 41.07  Acres 

Lot  8  S.  1 40.35  Acres 

Township  48-2  W. 
W.  Vo  SE.  14  and  SE.  i/4  SW.  i/4  S.  2 120  Acres 
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SE.  1/4  NE.  1/4.  N.  1/2  SE.   1/4  and   SE.   1/4 

SE.  14  S.  8 160  Acres 

E.  1/2  SE.  1/4  and  NW.  14  SE.  1/4  S.  9 120  Acres 

SWri4  NE.  14  and  NW.  14  SE.  14  S.  9 .  . . .  80  Acres 

Lot  1  S.  15 35.75  Acres 

N.  Vo  SE.  1/4  S.  16 80  Acres 

N.  1/2  SE.  1/4  S.  16 80  Acres 

[11] 

Township  49-2  W. 

SE.  14  SW.  14  S.  26 40  Acres 

Township  49-2  W. 
E.  1/2  NW.  14  S.  35 80  Acres 

Township  48-3  W. 

Lot  7  S.  31 42.80  Acres 

Lot  8  S.  31 16.10  Acres 

Lot  9  S.  31 20  Acres 

Township  48-1  E. 

NW.  1/2  S.  1 160  Acres 

E.  1/2  NW.  14,  SW.  14  NW.  1/4  and  NW.  i^ 

SW.  14  S.  26 160  Acres 

E.  1/2  SE.  1/4  SW.  1/4  SE.  1/4  and  SE.   14 

SW.  14  S.  26 160  Acres 

NE.  14  S.  35 160  Acres 

SE.  14  S.  35 160  Acres 

Township  49-1  E. 

S.  1/2  SW.  1/4  S.  13 80  Acres 

NE.  14  S.  14 160  Acres 

NW.  14  S.  14 160  Acres 

SE.  14  SE.  14  S.  14 40  Acres 

E.  1/2  NE.  14  S.  15  and  E.  1/2  SE.  14  S.  15 . . .  160  Acres 

NE.  14  S.  22 160  Acres 

NW.  14  S.  22 150  Acres 


Samuel  L.  Boyd.  17 

There  is  some  dispute  relative  to  title  of  NW.  14 
S.  22  and  it  cannot  be  finally  determined  until  the 
differences  between  the  State  Bank  of  Commerce,  of 
Wallace,  Idaho,  and  the  Lane  Lumber  Company, 
Limited,  a  corporation,  Bankrupt,  are  adjusted.  Re- 
core  title  in  State  Bank  of  Commrce.  Receiver  no- 
tified not  to  transfer. 

S.  1/2  NE.  1/4  S.  24 80  Acres 

NW.  1/4  NW.  14  S.  24 40  Acres 

SE.  1/4  SE.  1/4  S.  24 40  Acres 

W.  1/2  SE.  14  S.  24 80  Acres 

Township  44-2  E. 
NE.  1/4  NW.  1/4  S.  29 40  Acres 

Township  47-2  E. 

W.  1/2  NW.  1/4  S.  22 80  Acres 

N.  1/2  SW.  1/4  S.  22 80  Acres 

SE.  14  SW.  1/4  8.  27 40  Acres 

NE.  14  NE.  1/4  S.  28 40  Acres 

SW.  14  NE.  14,  SE.  14  NW.  14,  NW.  % 

SE.  14  and  NW.  1/4  SW.  i/4  S.  30. . .  .160'  Acres 

E.  1/2  NW.  1/4  S.  34 80  Acres 

SW.  %  NW.  14  S.  34 40  Acres 

N.  1/2  SE.  14  S.  34 80  Acres 

Lot  1  S.  34 40.91  Acres 

Township  47-2  E. 
Lot  4  S.  35 40.77  Acres 

Township  49-2  E. 
SW.  14  NE.  14,  SE.  14  NW.  14  and  W.  % 

NW.  14  S.  1 160   Acres 

W.  1/2  NW.  1/2  S.  4 80  Acres 

SW.  14  NE.  14,  N.  1/2  SE.  14  and  SE.  % 

NW.  14  S.  6 160  Acres 
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Lot  10,  S.  19 37.56  Acres 

W.  1/4  NW.  14,  W.  1/2  SW.  14,  SE.  1/4  SW. 

1/4,  S.  1/2  SE.  14  S.  20 280   Acres 

NW.  1/4  S.  21 160  Acres 

Lot  1  S.  30 40.63  Acres 

NE.  1/4  NE.  1/4,  W.  1/2  NE.  1/4  and  NW.  % 

SEC.  S.  33 160  Acres 

K  1/0  NE.  14  and  N.  1/2  NW.  %  S.  34 160  Acres 

Township  50-2  E. 

W.  1/2  8E.  14  S.  3 80  Acres 

E.  1/2  SE.  14  S.  4 80  Acres 

SW.  1/4  NW.  1/4  and  SE.  i/4  NW.  14  S.  6.  . .  .80  Acres 

Lot  3,  S.  6 45.99  Acres 

Lot  5,  S.  6 37.38  Acres 

S.  1/2  SE.  14  and  E.  1/2  SW.  14  S.  20 160  Acres 

NE.  14  S.  27 160  Acres 

W.  1/2  SW.  1/4,  SE.  1/4  SW.  1/4  and  SW.  Vo 

8E.  14  S.  8 160  Acres 

N.  1/2  NE.  14,  and  N.  1/2  NW.  14  S.  29.  . .  .160  Acres 
E.  1/2  NE.  14,  SW.  1/4  NE.  14  and  SE.  % 

NW.  14  S.  35 160  Acres 

SE.  14  S.  35 160  Acres 

Township  44-3  E. 

NE.  14  S.  36 160  Acres 

[12] 

As  an  evidence  of  my  good  faith  in  making  this 
bid,  I  hand  you  herewith  the  sum  of  $1,000.00  and 
I  offer  you  for  the  said  timber  land  the  sum  of  $70,- 
480.60,  payable  $35,000  on  December  24th,  1912,  and 
$34,480.60  March  24,  1913,  each  of  said  payments  to 
bear  interest  at  the  rate  of  six  per  cent  per  annum 
from  July  24th,  1912,  interest  to  be  paid  at  maturity 
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on  each  payment. 

I  have  had  no  opportunity  to  determine  your  title 
to  these  timber  lands,  or  to  determine  the  quantity 
of  timber  upon  them,  and  I  am  therefore  compelled 
to  rely  upon  the  representations  contained  in  the 
above  specifications  and  the  prices  set  forth  in  your 
schedule.  It  is  understood  and  agreed  as  a  condi- 
tion of  this  proposal  that  I  have  until  September 
24th  in  which  to  examine  the  titles  and  to  scale  the 
timber  lands  in  order  to  determine  whether  or  not 
the  estimates  of  values  comprehended  in  said  inven- 
tory are  correct,  and  whether  or  not  the  title  to  said 
land  is  as  represented  in  said  schedule.  If  I  find  it 
to  fail  in  a  substantial  particular  thereof  I  am  en- 
titled to  have  my  original  payment  of  $1,000  re- 
turned to  me  on  demand  on  or  before  December  24th, 
1912.  No  trifling  variation  shall  be  sufficient  to 
vitiate  this  proposal  on  my  part. 

At  the  time  of  making  the  last  payment,  you  are 
to  convey  to  me  the  whole  of  the  property  therein 
scheduled  by  good  and  sufficient  deeds  and  instru- 
ments of  conveyance,  and  to  deliver  to  me  the  right 
of  possession  of  the  whole  of  said  lands  and  every 
part  thereof  save  only  the  property  referred  to  as 
being  in  litigation.  As  to  this,  quitclaim  deeds  of 
your  interest  will  be  sufficient. 

Should  you  fail  to  accept  this  bid  or  fail  to  have 
your  acceptance  confirmed  by  the  Court  and  be 
thereby  not  enabled  to  consummate  to  the  condi- 
tions specified  in  this  proposal,  then  and  in  that 
event,  you  are  to  return  to  me  the  said  sum  of  $1,000 
hereby  deposited  with  you  as  evidence  of  good  faith. 
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Within  thirty  days  from  this  date  you  are  to  fur- 
nish abstracts  to  me  showing  unencumbered  title 
clear  of  encumbrances,  save  those  mentioned  herein, 
for  the  examination  of  my  attorneys.  Should  their 
examination  disclose  that  the  title  to  any  of  the 
tracts  is  defective  in  so  substantial  a  manner  as  to 
effect  my  willingness  to  go  on  with  this  transaction, 
I  have  the  right  within  fifteen  daj^s  after  receipts 
of  said  abstracts,  to  require  you  either  to  clear  said 
title  or  to  refund  me  the  initial  payment  in  case 
you  are  unable  to  do  so.  Should  this  proposal  to 
purchase  be  accepted  b}^  you  and  approved  by  the 
court,  it  is  with  the  distinct  and  express  understand- 
ing of  all  parties  concerned  that  the  damage  for  fail- 
ure on  my  part  to  complete  the  fulfillment  of  any  part 
of  this  proposal  is  to  be  limited  to  such  payments 
as  have  been  made. 

Dated  this  24th  day  of  June,  1912. 

[Signed]  DUVAL  JACKSOK     [13] 

Exhibit  ''C." 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Idaho,  Northern  Division. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 
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Petition  for  Confirmation  of  Sale  of  Bankrupt's  Real 

and  Personal  Property. 
To  Honorable  LAWRENCE  L.  LEWIS,  Referee  in 
Bankruptcy. 

The  petition  of  Samuel  L.  Boyd,  trustee,  respect- 
fullj^  shows: 

That  on  February  6th,  1912,  your  petitioner  filed 
a  petition  for  the  sale  of  the  real  and  personal  prop- 
erty herein;  that  thereafter,  after  due  notice  to  all 
creditors,  this  court  on  March  2d,  1912,  made  and 
filed  an  order  '*  Approving  and  Authorizing  Private 
Sale  of  the  Real  and  Personal  Property  by  the  Trus- 
tee, Subject  to  the  Approval  of  the  Court,  After  Due 
N'otice  to  all  Creditors ' ' : 

That  thereafter  your  petitioner  disposed  of  the 
following  parts  and  parcels  of  said  estate: 

Southwest  Quarter  (SW.  1/4)  of  Sec.  28,  Twp.  45 
N.,  R.  1  W.,  B.  M.,  Kootenai  County,  Idaho,  for 
$2,537,  the  appraised  value ; 

Northeast  Quarter  of  the  Northwest  Quarter 
(NE.  14  NW.  14)  of  Sec.  29,  Twp.  45  N.,  R.  2  E., 
B.  M.,  Shoshone  County,  Idaho,  for  $1,625,  the  ap- 
praised value. 

Northeast  Quarter  (NE.  i^)  of  Sec.  36,  Tvrp.  44 
N.,  R.  3  E.,  B.  M.,  Shoshone  County,  Idaho,  for 
$5,056,  the  appraised  value. 

The  wood  set  forth  on  page  14  of  said  order,  ap- 
praised at  $25,  has  been  used  and  disposed  of  by  your 
petitioner  during  the  administration  of  the  estate; 

Thirty-Three  (33)  sacks  of  rolled  barley  and  one 
hundred  ninety- three  (193)  sacks  of  oats,  set  forth  on 
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page  27,  of  said  order,  have  been  fed  to  the  live  stock 
of  the  bankrupt; 

The  new  houseboat,  set  forth  on  page  27  of  said 
order,  has  been  sold  for  the  appraised  value; 

The  shack  at  the  mouth  of  Killarney  Ditch,  set 
forth  on  page  36  of  said  order,  has  been  sold; 

1,075,000  feet  of  the  mixed  logs,  set  forth  on  page  37 
of  the  said  order,  have  been  sold,  leaving  a  balance 
of  about  1,000,000  feet  on  hand; 

The  blacksmith  outfit  situated  at  Camp  ''K,"  Kil- 
larne}^  Lake,  Kootenai  County,  Idaho,  set  forth  on 
page  36  of  said  order,  has  been  sold  at  its  appraised 
value,  $25. 

Two  sets  of  logging  sleighs,  without  chains,  set 
forth  on  page  27  of  said  order,  have  been  sold  for 
more  than  their  appraised  value,  to  wit,  $120. 

The  Burroughs  Adding  Macliine,  $200  equity,  has 

been   increased    $ ,    which    amoimts    was    paid 

thereon  by  the  Trustee,  vesting  absolute  title  thereto 
in  him,  and  the  value  thereof  is  figured  at  $375  in  said 
bid; 

Goods  received  from  the  Anderson  Lumber  and 
Hardware  Co.  as  part  payment  of  their  open  account, 
stored  in  the  granary  at  Harrison,  Idaho,  and  not  in- 
cluded in  the  Inventory,  Appraisement,  Petition  for 
Order  of  Sale,  have  been  included  as  an  asset  [14] 
of  the  value  of  $750  in  the  bid; 

That  your  petitioner  has  received  two  bids  on  and 
for  the  residue  and  remainder  of  said  estate  by  Duval 
Jackson,  of  Kansas  City,  Missouri,  bidding  therefor 
the  sum  of  One  Hundred  Forty  Thousand  ($140,- 
000.00)  Dollars,  which  is  more  than  75%  of  the  ap- 
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praised  value  of  said  property,  as  disclosed  by  the 
Appraisers'  report  on  file;  that  said  original  pro- 
posals to  purchase  were  filed  herein  on  June  27th, 
1912;  that  full,  true  and  correct  copies  of  said  pro- 
posals to  purchase  are  hereto  attached  made  a  part 
hereof,  marked  Exhibit  '^A"  and  "B";  Exhibit  "A" 
being-  the  proposal  to  purchase  all  of  the  real  and 
personal  property  of  the  bankrupt,  except  the  timber 
lands;  Exhibit  "B"  being  the  proposal  to  purchase 
the  timber  lands  of  the  bankrupt,  excluding  all  the 
other  real  and  personal  property; 

That  in  order  to  deliver  said  property  to  the  pur- 
chaser it  is  necessary  for  your  petitioner  to  have 
given  ten  days'  notice,  as  required  in  the  order  of 
sale  herein,  given  to  all  the  creditors,  so  that  the 
creditors  herein  maj^  determine  whether  or  not  they 
desire  for  said  sale  to  be  confirmed  by  this  Court. 

Your  petitioner  is  of  the  opinion  and  verily  be- 
lieves that  a  larger  sum  than  is  above  bid  cannot  be 
obtained,  and  advises  that  the  said  real  and  personal 
property  be  sold  and  delivered  to  the  bidder,  for  the 
reason  that  said  sawmill,  planing-mill  and  personal 
property  have  been  and  are  rapidly  deteriorating  in 
value;  that  the  estate  has  been  and  is  now  to  con- 
siderable expense  in  keeping  said  property  insured 
from  fire,  paying  the  taxes  thereon,  and  in  keeping 
watchmen  to  protect  the  same;  that  this  estate  can- 
not be  kept  intact  any  longer  without  great  expense 
and  risk  from  fire;  all  of  which  expense  will  con- 
tinue unless  said  sale  is  confirmed  and  the  property 
converted  into  money. 

That  in  the  opinion  of  your  petitioner,  said  estate 
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is  unlikely  to  produce  better  results  and  he  verily 
believes  that  each  of  the  proposals  to  purchase 
should  be  accepted  and  the  sale  confirmed; 

WHEREFORE  your  petitioner  respectfully  prays 
that  notice  be  given  to  the  creditors  and  that  an  or- 
der be  made  confirming  said  sale  and  authorizing 
him  to  deliver  proper  deeds  and  instruments  of  con- 
veyance to  said  bidder,  for  the  said  properties  upon 
the  terms  and  conditions  as  set  forth  in  said  pro- 
posals to  r)urchase  and  for  such  further  relief  as  to 
the  Court  may  seem  just  and  proper. 

SAMUEL  L.  BOYD, 
Petitioner. 
State  of  Idaho, 
County  of  Kootenai, — ss. 

Samuel  L.  Boyd,  the  petitioner  and  trustee  men- 
tioned and  described  in  the  foregoing  petition,  does 
hereby  make  solemn  oath  that  the  statements  con- 
tained therein  are  true  according  to  the  best  of  his 
knowledge,  information  and  belief. 

SAMUEL  L.  BOYD, 
Trustee. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  June,  1912. 

JOSEPH  B.  HOOAN, 
Notary  Public.     [15] 
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Exhibit  "D." 

In  the  District  Court  of  the  United  States,  for  the 
Distinct  of  Idaho,  Northern  Division. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Notice  of  Hearing  on  Order  to  Show  Cause. 

To  the  Creditors  and  all  Other  Persons  in  Interest 
of  the  Lane  Lumber  Company,  Limited,  a  Cor- 
poration, of  the  City  of  Harrison,  in  the  County 
of  Kootenai,  State  of  Idaho  and  District  Afore- 
said, a  Bankrupt : 

Whereas,  to  wit,  on  the  27th  day  of  June,  A.  D. 
1912,  the  petition  of  the  trustee  of  said  estate  for  the 
approval  and  confirmation  of  a  proposed  sale  of  the 
residue  and  remainder  of  the  property,  both  real 
and  personal,  all  and  singular,  of  the  above  named 
bankrupt,  as  is  more  fully  set  forth  and  described  in 
said  petition,  and  proposed  sale  being-  for  seventy- 
five  per  cent  (75%)  of  the  appraised  value  of  said 
property,  as  disclosed  by  the  appraisers'  report  on 
file  herein,  having  been  duly  filed  in  said  cause,  and 

Whereas,  on,  to  wit,  the  28th  day  of  June,  A.  D. 
1912,  an  order  to  show  cause  why  the  prayer  of  said 
petition  should  not  be  granted,  was  duly  made  and 
entered  herein; 

Notice  is  hereby  given  that  on,  to  wit,  Monday, 
the  15th  day  of  July,  A.  D.  1912,  at  11  o'clock  in  the 
forenoon  of  said  day,  at  the  law  offices  of  the  under- 
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signed  referee  in  bankruptcy,  located  in  the  Otterson 
block  in  the  cit}^  of  Coeur  d'  Alene,  State  and  district 
aforesaid,  a  hearing  on  said  order  to  show  cause  will 
be  held,  together  with  such  other  matters  as  may 
properly  come  on  to  be  heard  at  said  time. 

Dated  at  Coeur  d'  Alene,  Idaho,  in  said  district, 
this  29th  day  of  June,  A.  D.  1912. 

LAWRENCE  L.  LEWIS, 
Referee  in  Bankruptcy.     [16] 

Exhibit  '*E." 

Telegraphic  [Withdrawal,  Addressed  to  Trustee,  of 

Proposals  to  Purchase  Certain  Property]. 

TELEaRAM. 

July  10th,  1912. 
Samuel  L.  Boj^d, 

Trustee  in  Bankruptcy  of   the    Lane    Lumber 
Company, 
Coeur  d'  Alene,  Idaho. 
I  withdi'aw  my  two  proposals  under  date  of  June 
Twenty-fourth,   l^inteen  Hundred  and  Twelve,   for 
the  purchase  of  the  timber  lands  real  estate,  prop- 
erty and  assets  of  the  Lane  Lumber  Company,  Lim- 
ited, a  Corporation,  Involuntary  Bankrupt. 

All  bids  or  propositions  made  by  me  are  hereby 
withdi'awn  and  have  also  sent  you  notice  to  that  ef- 
fect by  mail  to-day. 

DUVAL  JACKSON.     [17] 


Samuel  L.  Boyd.  27 

Exliibit  *'F." 

Telegraphic  [Withdrawal,  Addressed  to  Referee,  of 
Proposals  to  Purchase  Certain  Property]. 

TELEGRAM. 
To  Lawrence  L.  Lewis, 

Referee  in  Bankruptcy, 
District  of  Idaho, 

Northern  Division, 

Coeur  d'  Alene,  Idaho. 
I  withdraw  my  two  proposals  under  date  of  June 
Twwety  Fourth,  Niwfeen  Hundred  and  Twelve,  for 
the  purchase  of  the  timber  lands,  real  estate,  prop- 
erty and  assets  of  the  Lane  Lumber  Company,  Lim- 
ited, a  corporation,  Involuntary  Bankrupt. 

All  bids  or  propositions  made  by  me  are  hereby 
withdrawn  and  have  also  sent  you  notice  to  that  ef- 
fect by  mail  to-dav. 

^    DUVAL  JACKSON.     [18] 

Exhibit*' a." 

[Withdrawal,  Addressed  to  Trustee,  of  Proposals  to 
Purchase  Certain  Property.] 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Idaho,  Northern  Division. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Coi-poration, 

Involuntary  Bankrupt. 

Before  LAWRENCE  L.  LEWIS,  Referee  in  Bank- 
ruptcy. 
To  Samuel  L.  Boyd,  Trustee  in  Bankruptcy  of  the 
Lane  Lumber  Company,  Limited: 
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Under  date  of  the  24th  day  of  June,  1912,  I  made 
a  certain  proposal  to  purchase  of  5'ou,  subject  to  the 
confirmation  and  approval  of  the  above-entitled 
court  in  the  above-entitled  cause  all  the  property  and 
assets  of  the  Lane  Lumber  Company,  Involuntary 
Bankrupt,  of  whatsoever  kind,  character  or  descrip- 
tion, excepting  only  its  timber  lands,  and  including 
all  of  the  property  save  only  said  timber  lands  sched- 
uled in  the  schedule  and  inventory  annexed  to  your 
petition  to  sell  real  estate  and  personal  property  filed 
in  the  above-entitled  couii:  on  the day  of  Feb- 
ruary, 1912,  which  said  petition  with  schedule  and 
inventory  attached,  now  on  file  in  said  court,  and 
reference  to  which  is  hereby  made,  excepting  only 
from  said  schedule  and  inventory  the  timber  lands 
above  referred  to  and  certain  assets  which  have  been 
sold,  or  otherwise  disposed  of  by  you,  report  of  which 
are  likewise  now  on  file  in  the  above-entitled  cause 
and  for  a  more  specific  description  of  said  property 
and  proposal  I  hereby  refer  to  said  proposal  made 
by  me. 

I  hereby  notify  you  that  I  desire  to  and  do  hereby 
withdraw  said  proposal  to  purchase  property,  and 
withdraw  each  and  all  the  proposals  and  proposi- 
tions made  in  reference  to  said  property  and  each 
and  every  part  of  the  same,  and  hereby  withdraw 
from  your  consideration  any  proposal  of  purchase  or 
bid  heretofore  made  relative  to  the  purchase  to  any 
real  estate,  property  or  assets  or  any  j)art  thereof,  of 
the  Lane  Lumber  Co.,  Limited,  a  corporation,  In- 
voluntary Bankrupt,  and  hereby  request  that  the 
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amount  deposited  by  me  with  said  proposal  be  re- 
turned to  me. 
Dated  this  10th  day  of  July,  1912. 

DUVAL  JACKSON.     [19] 

Exhibit  **H." 

[Withdrawal,  Addressed  to  Referee,  of  Proposals  to 
Purchase  Certain  Property.] 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Idaho,  Northern  Division. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

"Before  LAWRENCE  L.  LEWIS,  Referee  in  Bank- 
ruptcy. 
To  Samuel  L.  Boyd,  Trustee  in  Bankruptcy  of  Lane 
Lumber  Company,  Limited. 

Under  the  date  of  the  24th  day  of  June,  1912,  I 
made  a  proposal  to  purchase  of  you,  as  trustee,  sub- 
ject to  the  confirmation  and  approval  of  the  above- 
entitled  court,  all  of  the  timber  lands  of  the  Lane 
Lumber  Company,  Limited,  for  a  full  description  of 
said  lands  I  hereby  refer  to  said  proposal. 

I  hereby  notify  you  that  I  desire  to  and  do  hereby 
withdraw  said  proposal  to  purchase  property,  and 
withdraw  each  and  all  proposals  and  propositions 
made  in  reference  to  said  property  and  each  and 
every  part  of  the  same,  and  hereby  withdraw  from 
your  consideration  any  proposal  of  purchase  or  bid 
heretofore  made  relating  to  the  purchase  of  any  of 
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the  timber  lands,  property,  or  assets  or  any  part 
thereof,  of  the  Lane  Lumber  Company,  Limited,  a 
corporation,  Involuntary  Bankrupt,  and  hereby  re- 
quest that  the  amount  deposited  by  me  with  said 
jDroposal  be  returned  to  me. 

Dated  this  10th  day  of  July,  1912. 

DUVAL  JACKSON.     [20] 

Exhibit* 'I." 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Idaho,  Northern  Division. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 
Order  of  Referee  Confirming  Private  Sale  of  the 
Real  and  Personal  Property  of  the  Bankrupt  to 
Duval  Jackson,  Excepting  Lumber  and  300,000 
Feet  of  Cedar  Logs,  etc. 
Samuel  L.  Boyd,  trustee  herein,  on  February  6th, 
1912,  filed  a  duly  verified  petition  prajdng  for  an  or- 
der permitting  him  to  sell  at  private  sale,  free  and 
clear  of  all  liens  and  encumbrances,  the  real  and  per- 
sonal property  of  the  bankrupt;  that   on  February 
7th,  1912,  the  Referee  herein,  caused  due  and  legal 
notice  to  be  given  to  all  creditors  and  lien  claimants 
of  the  bankrupt  setting  the  hearing  on  said  petition 
for  February  20th,  1912;  that  on  February  20th,  1912, 
upon  application  of  some  of   the    creditors   of  the 
bankrupt,  said  hearing  was  continued  to  and  until 
February  24th,  1912;  that  on  February  24th,  1912, 
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the  hearing  was  had  on  said  petition  b}^  virtue  of 

said  notice; 

That  on  March  2d,  1912,  an  order  was  made  and 
entered  herein  approving  and  authorizing  private 
sale,  free  and  clear  of  all  liens  and  encumbrances,  of 
all  of  the  real  and  personal  property  of  the  bankrupt 
by  the  trustee,  subject  to  the  approval  of  the  Court, 
after  due  notice  to  all  creditors; 

That  on  June  2'7th,  1912,  the  trustee  herein  filed 
a  duly  verified  petition  for  the  confirmation  of  the 
sale  of  all  of  the  remainder  of  the  real  and  personal 
property  of  the  bankrupt  that  in  accordance  with 
the  order  of  the  Court  heretofore  made  and  entered 
herein  on  July  1st,  1912,  due  and  legal  notice  was 
given  to  all  the  creditors  and  lien  claimants  of  the 
bankrupt,  setting  the  hearing  on  said  petition  for 
the  confirmation  of  the  sale  of  all  of  the  remainder 
of  the  real  and  personal  property  of  the  bankrupt 
referred  to  in  said  petition  filed  June  27th,  1912; 
said  hearing  being  set  for  July  15, 1912;  that  on  July 
15,  1912,  said  hearing  was  had  in  pursuance  of  said 
notice  and  no  objections  were  made  to  the  sale  of 
said  real  and  personal  property  referred  to  in  said 
petition  filed  June  27th,  1912;  the  Court  being  fully 
advised  in  the  premises  and  deeming  it  for  the  best 
interests  of  the  estate  did  and  does  hereby  confirm 
the  sale  of  said  real  estate  and  personal  property  re- 
ferred to  and  described  in  said  petition  save  and  ex- 
cept 300,000  feet  of  cedar  logs  and  all  of  the  lumber 
of  the  bankrupt  described  on  pages  1  to  18,  inclu- 
sive, of  the  Appraisers'  Report  filed  herein;  and  it 
is 
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Ordered  that  the  appraised  value  of  the  said  logs 
and  lumber  shall  be  deducted  from  the  purchase 
price  to  be  paid  by  said  Duval  Jackson. 

It  is  further  ordered  that  upon  the  receipt  of  the 
said  total  sum  of  $107,733.35  that  the  trustee  execute 
and  deliver  to  said  Duval  Jackson,  the  proper  deeds 
and  bills  of  sale  for  the  above  referred  to  real  and 
personal  property,  free  and  clear  of  all  liens  and  en- 
cumbrances ; 

It  is  further  ordered  that  said  trustee  keep  an  ac- 
curate account  thereof  and  file  the  same  with  the 
Referee. 

Dated  July  15th,  1912. 

LAWRENCE  L.  LEWIS, 
Referee.     [21] 

Exhibit  *'J." 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Idaho,  Northern  Division. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Order  of  Referee  Confirming  Sale  of  Lumber,  Lath 
and  Molding  to  A.  W.  Lammers,  etc. 
Samuel  L.  Boyd,  trustee  herein,  on  February  6th, 
1912,  filed  his  duly  verified  petition  praying  for  an 
order  permitting  him  to  sell  at  private  sale,  free  and 
clear  of  all  liens  and  encumbrances,  the  real  and  per- 
sonal property  of  the  bankrupt;  that  on  February 
7th,  1912,  the  Referee  herein  caused  due  and  legal 
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notice  to  be  given  to  all  of  the  creditors  and  lien 
claimants  of  the  bankrupt,  setting  the  hearing  on 
said  petition  for  February  20th,  1912;  that  on  Feb- 
ruary 20th,  1912,  on  application  of  some  of  the 
creditors  of  the  bankrupt,  said  hearing  was  con- 
tinued to  and  until  February  24th,  1912;  that  on 
February  24th,  1912,  the  hearing  was  had  on  said 
petition  by  virtue  of  said  notice; 

That  on  March  2d,  1912,  an  order  was  made  and 
entered  herein  approving  and  authorizing  private 
sale,  free  and  clear  of  all  liens  and  encumbrances,  of 
all  the  real  and  personal  property  of  the  bankrupt, 
as  a  whole  or  in  parcels,  by  the  trustee,  subject  to  the 
approval  of  the  Court,  after  due  notice  to  all  credi- 
tors; 

That  on  July  12th,  1912,  the  trustee  herein  filed 
a  duly  verified  petition  for  the  confirmation  of  the 
sale  of  all  of  the  lumber,  lath  and  molding  of  the 
bankrupt,  situated  at  Harrison,  Kootenai  County, 
Idaho;  that  in  accordance  with  the  order  of  this 
Court  heretofore  made  and  entered  herein  on  July 
12th,  1912,  due  and  legal  notice  was  given  to  all  the 
creditors  and  lien  claimants  of  the  bankrupt,  setting 
the  hearing  on  said  petition  for  the  confirmation  of 
the  sale  of  all  of  said  lumber,  lath  and  molding  of 
the  bankrupt  referred  to  in  said  petition,  said  hear- 
ing being  set  for  July  26th,  1912;  that  on  July  26th, 
1912,  said  hearing  was  held  in  pursuance  of  said  no- 
tice and  no  objection  was  filed  by  any  creditor  or  per- 
son in  interest  to  the  sale  of  said  lumber,  lath  and 
molding  referred  to  in  said  petition;  the  Court  being 
fully  advised  in  the  premises  and  deeming  it  for  the 
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best  interests  of  the  estate,  did  and  does  hereby  con- 
firm the  sale  of  said  personal  property,  consisting 
of  lumber,  lath  and  molding,  as  described  in  trustee's 
petition  for  confirmation  of  this  sale ; 

It  is  further  ordered  that  upon  receipt  of  said  sum 
of  Twenty-One  Thousand  ($21,000.00)  Dollars,  being 
the  total  purchase  price,  that  the  trustee  execute  and 
deliver  to  said  A.  W.  Lammers  the  proper  bill  of  sale 
for  the  above  referred  to  lumber,  lath  and  molding, 
free  and  clear  of  all  liens  and  encumbrances. 

It  is  further  ordered  that  upon  the  receipt  of  Ten 
Thousand  Dollars  ($10,000.00)  on  or  before  Satur- 
day, July  27th,  1912,  said  A.  W.  Lammers  shaU  by 
this  order  be  empowered  to  enter  upon  the  premises, 
take  possession  of  the  personal  property  consisting 
of  lumber,  lath  and  molding  and  manufacture  the 
same  into  merchantable  products,  and  have  the  use 
of  the  planing-mill,  power  plant  and  equipment  ne- 
cessary to  machine  and  load  said  lumber,  lath  and 
molding,  including  the  use  of  one  or  two  teams  of 
horses,  if  necessary,  free  of  any  additional  charge, 
with  the  express  [22]  understanding  that  said  A. 
W.  Lammers  pay  the  cost  of  all  labor  used  in  the 
milling  and  loading  of  the  said  personal  property; 
furnish  his  own  oil  and  waste  and  leave  said  planing 
mill  and  equipment  in  as  good  order  and  condition 
as  the  same  now  is,  reasonable  wear  and  tear  ex- 
cepted ;  that  the  said  A.  W.  Lammers  shall  have  the 
use  of  the  said  planing-mill  and  premises  of  the 
bankrupt  for  the  purpose  aforesaid  until  January 
1st,  1913,  without  any  additional  charge ; 

That  the  deferred  payments  on  said  purchase  price 
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of  Twenty-one  Thousand  ($21,000.00)  Dollars,  be- 
sides the  Ten  Thousand  ($10,000.00)  Dollars  pay- 
ment referred  to  shall  be  made  as  follows : 

On  or  before  October  10th,  1912 $3500 

On  or  before  November  9th,  1912.  . .   3500 
On  or  before  December  10th,  1912 .  .  .   4000 

In  the  event  of  total  or  partial  destruction  of  said 
planing-mill  by  fire  or  the  elements,  the  deferred  pay- 
ments shall  be  extended  a  reasonable  length  of  time 
in  order  to  give  said  purchaser  an  opportunity  to 
handle  the  stock  elsewhere; 

Immediately  upon  taking  possession  of  the  said 
planing-mill  and  premises  adjoining  the  same,  the 
purchaser  shall  take  out  employer's  insurance  on  all 
of  the  men  in  his  employ  during  all  times  that  he  op- 
erates said  planing-mill,  and  pay  the  premium  or 
premiums  thereon ; 

That. the  trustee  shall  deliver  to  said  purchaser 
insurance  policies  on  said  lumber,  lath  and  molding 
in  the  total  sum  of  Twenty-one  Thousand  ($21,- 
000.00)  Dollars,  made  payable  to  the  said  purchaser 
as  his  interest  may  appear  in  the  amount  of  money 
which  said  purchaser  has  advanced  on  the  purchase 
price  of  said  escrow  with  the  bill  of  sale. 

Dated  this  26th  day  of  July,  1912. 

LAWRENCE  L.  LEWIS, 
Eefcree  in  Bankruptcy. 

[Endorsed] :  Filed  Nov.  23,  1912.     A.  L.  Richard- 
son, Clerk.     [23] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Answer  to  Petition  of  Duval  Jackson  for  Refund  of 

$2,000.00. 
Before  LAWRENCE  L.  LEWIS,  Referee  in 

Bankruptcy. 
Now  comes  Samuel  L.  Boyd,  trustee  of  the  Lane 
Lumber  Company,  Limited,  bankrupt,  and  in  answer 
to  the  petition  of  Duval  Jackson  for  refund  of  Two 
Thousand  ($2,000.00)  Dollars  denies,  admits  and  al- 
leges as  follows: 

1. 
Admits  paragraph  one. 

2. 
Admits  paragraph  two,  but  alleges  that  the  reason 
and  only  reason  your  trustee  and  this  Court  did  not 
confirm  the  bids  made  by  the  petitioner  in  full  was 
on  account  of  his  withdrawal  before  the  time  set  for 
confirmation;  that  the  proposals  to  purchase  sub- 
mitted by  petitioner  provided: 

"Should  this  proposal  to  purchase  be  accepted  by 
you  and  approved  by  the  Court,  it  is  with  the  distinct 
and  express  understanding  of  all  parties  concerned 
that  the  damage  for  failure  on  my  part  to  complete 
the  fulfillment  of  any  part  of  this  proposal,  is  to  be 
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limited  to  such  amounts  as  have  been  made." 

3. 
Admits  paragraph  three. 

4. 
Admits  paragraph  four. 

5. 
Admits  paragraph  five.     [24] 

6. 
Admits  paragraph  six,  but  alleges  that  the  reason 
therefor  is  set  forth  in  the  petition  for  confirmation 
of  the  sale  of  the  lumber  belonging  to  the  bankrupt 
filed  herein  on  July  12th,  1912,  and  as  set  forth  in 
the  petition  for  confirmation  of  the  sale  of  300,000 
feet  of  cedar  logs,  at  $7.50  per  M.,  belonging  to  the 
bankrupt,  filed  herein  on  July  30th,  1912. 

Further  answering  said  petition  your  trustee  al- 
leges that  said  Duval  Jackson  well  knew  that  on 
August  1st,  1912,  there  would  be  due  and  payable  to 
the  Northern  Trust  Company  of  Chicago,  Illinois,  the 
sum  of  Twelve  Thousand  Five  Hundred  ($12,500) 
Dollars  and  interest,  on  the  bonded  indebtedness  of 
the  bankrupt,  and  he  further  knew  that  your  trustee 
had  no  money  on  hand  with  which  to  pay  said  indebt- 
edness and  that  your  trustee  was  relying  upon  the 
fulfillment  of  his  purchase  in  order  to  raise  said  sum 
for  the  said  purpose;  that  your  petitioner  did  every- 
thing on  his  part  to  be  done  as  required  by  said  pro- 
posals to  purchase;  that  nothing  was  done  by  your 
trustee  to  affect  the  title  of  the  property  covered  by 
petitioner's  bid  until  after  the  petitioner  attempted 
to  withdraw  his  bid;  that  the  reason  your  petitioner 
demanded    and    received    Two    Thousand    Dollars 
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($2,000)  earnest-mone.y  from  said  Duval  Jackson, 
was  to  assure  the  estate  of  the  good  faith  of  said 
Duval  Jackson;  that  it  was  agreed  between  your 
trustee  and  said  Duval  Jackson  if  said  sale  was  not 
consummated  on  account  of  any  default  on  the  part 
of  Duval  Jackson,  that  he  should  forfeit  the  said 
Two  Thousand  Dollars  ($2,000),  which  agreement 
was  set  forth  in  writing  and  is  a  part  of  the  bids. 

WHEREFORE,  your  trustee  prays  that  said  pe- 
tition be  dismissed,  that  the  Two  Thousand  Dollars 
($2,000)  earnest-money  be  retained  by  your  trustee, 
and  that  said  Duval  Jackson  go  hence  without  day. 

SAMUEL  L.  BOYD, 

Trustee. 
By  E.  N.  LA  VEINE, 
Attorney  for  Trustee.     [25] 
State  of  Idaho, 
County  of  Kootenai, — ss. 

E.  N.  La  Veine,  being  first  duly  sworn,  deposes 
and  says,  that  Samuel  L.  Boyd,  trustee  herein,  is 
without  State  of  Idaho  and  is  unable  to  make  this 
verification  personally;  that  before  leaving  the  State 
of  Idaho  he  instructed  this  affiant,  as  his  attorney, 
to  make  the  foregoing  Answer;  affiant  does  hereby 
make  solemn  oath  that  the  statements  contained  in 
the  foregoing  Answer  are  true  acconng  to  the  best 
of  his  knowledge,  information  and  belief. 

E.  N.  LA  VEINE, 
Attorney  for  Trustee. 
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Subscribed  and  sworn  to  before  me  this  22d  day  of 
October,  1912. 

[Seal]  W.  F.  McNAUGHTON, 

Notary  Public. 

[Endorsed] :  Filed  Nov.  23,  1912.     A.  L.  Richard- 
son, Clerk.     [26] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Order  [of  Referee  G-ranting  Petition  of  Duval 
Jackson]. 

The  Petition  of  Duval  Jackson,  having  heretofore 
come  on  for  hearing  before  the  Court,  and  the  same 
having  submitted  on  brief  by  the  petitioner,  and  the 
brief  of  the  trustee,  also  reply  brief  of  petitioner, 
and  the  Court  having  taken  the  same  under  advise- 
ment and  being  fully  advised  in  the  premises,  and 
for  the  following  reasons,  to  wit: 

1.  The  offers  and  each  of  them  to  purchase  the 
property  of  the  Lane  Lumber  Company,  except  the 
timber  and  the  cut-over  lands,  were  never  accepted 
or  confirmed  by  the  Court  as  submitted; 

2.  That  Duval  Jackson,  the  petitioner,  had  the 
legal  right  to  withdraw  his  bids  and  each  of  them, 
prior  to  their  acceptance  by  the  Court. 

Therefore,  it  is  hereby  ordered,  that  the  petition 
of  Duval  Jackson  be,  and  the  same  is  hereby 
granted,  and  the  said  Samuel  L.  Boyd,  trustee,  is 


40  Duval  Jackson  vs. 

hereby  directed  to  pay  the  petitioner  Duval  Jackson, 
or  Ms  attorneys,  Reed  &  Boughton,  the  Two  Thou- 
sand ($2,000.00)  Dollars  heretofore  deposited  with 
the  said  trustee. 

Given  under  my  hand  this  11th  day  of  November, 
A.  D.  1912. 

L.  L.  LEWIS, 
Referee  in  Bankruptcy. 

[Endorsed] :  Filed  Nov.  23,  1912.     A.  L.  Richard- 
son, Clerk.     [27] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Coiporation, 

Involuntary  Bankrupt. 
DUVAL  JACKSON, 

Petitioner, 
vs. 

SAMUEL  L.  BOYD,  Trustee  of  the  LANE  LUM- 
BER COMPANY,  Limited,  a  Corporation, 

Bankrupt. 

Findings  of  Fact  and  Conclusions  of  Law. 
FINDINGS  OF  FACT. 

The  petition  in  this  cause  by  Duval  Jackson,  on 
review  by  the  trustee,  demanding  the  return  by  the 
trustee  of  $2,000.00  paid  on  the  purchase  price  of  the 
property  of  the  bankmpt,  having  come  on  regularly 
for  the  hearing  before  the  Court  without  a  jury,  on 
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petition  of  the  trustee  for  review  of  the  order  made 
herein  by  the  referee  on  the  21st  day  of  November, 
1912,  requiring  the  trustee  herein  to  refund  $2,000.00 
to  Duval  Jackson,  from  the  facts  presented  by  the 
pleadings,  all  allegations  therein  not  denied  being 
admitted  by  the  parties,  the  Court  finds  the  facts  as 
follows,  to  wit: 

1. 

That  on  the  24th  day  of  June,  1912,  Duval  Jackson 
made  certain  proposals  to  purchase  the  propeii;y  of 
the  above-named  bankrupt,  which  proposals  were  in 
writing,  copies  of  which  are  attached  to  the  petition 
of  Duval  Jackson  and  marked  Exhibits  ''A"  and 

2. 

That  in  pursuance  of  said  proposals,  and  accord- 
ing to  the  terms  thereof,  said  Duval  Jackson  depos- 
ited with  the  trustee  the  sum  of  $2,000.00,  as  evi- 
dence of  his  good  faith.     [28] 

3. 

That  thereafter  and  on  the  27th  day  of  June,  1912, 
Samuel  L.  Boyd,  trustee  herein,  made  and  filed  a  pe- 
tition approving  said  sale  and  asking  for  the  confir- 
mation thereof  by  this  Court ;  a  copy  of  which  is  at- 
tached to  the  petition  of  Duval  Jackson  and  marked 
Exhibit  ''C." 

4. 

That  on  the  29th  day  of  June,  1912,  a  notice  of 
hearing  was  given  by  said  Referee  to  all  of  the  cred- 
itors of  the  bankrupt,  setting  Monday,  the  15th  day 
of  July,  1912,  at  11  o'clock  A.  M.,  as  the  time  for 
hearing  said  petition;  a  copy  of  which  said  notice  is 
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attached   to   the   petition    of   Duval   Jackson   and 
marked  Exhibit ''D." 

5. 

That  thereafter,  and  on  the  10th  day  of  July,  1912, 
said  Duval  Jackson  sent  a  telegram  to  the  trustee 
of  the  above-entitled  estate,  withdrawing  said  pro- 
posals to  purchase  the  property  of  said  bankrupt, 
without  showing  any  cause  therefor;  a  copy  of  which 
is  attached  to  the  petition  of  Duval  Jackson  and 
marked  Exhibit ''E." 

6. 

That  on  the  same  day  said  Duval  Jackson  also  sent 
a  telegram  to  the  said  Referee  withdrawing  said 
bids;  a  copy  of  which  is  attached  to  the  petition  of 
Duval  Jackson  and  marked  Exhibit  "F." 

7. 

That  on  the  lOth  day  of  July,  1912,  said  Duval 
Jackson  mailed  two  written  withdrawals  of  the  pro- 
posals to  purchase  the  property  of  said  bankrupt, 
for  the  sum  of  $140,000;  copies  of  which  are  attached 
to  the  petition  of  Duval  Jackson  and  marked  Exhib- 
its ^'G"  and  "H."     [29] 

8. 

That  said  written  withdrawals  were  received  by 
the  Referee  on  the  15th  day  of  July,  1912,  at  8:45 
o'clock  A.  M.,  two  hours  and  fifteen  minutes  before 
the  hour  set  for  the  meeting  of  the  creditors  called 
for  the  purpose  of  confirming  said  sale. 

9. 

That  on  the  15th  day  of  July,  1912,  notwithstand- 
ing the  notices  of  the  withdrawals  of  said  proposals 
to  purchase  the  property  of  the  bankrupt,  an  order 
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was  made  by  the  Court  herein,  confirming  the  sale 
of  the  property  mentioned  in  said  proposals  to  pur- 
chase, excepting  certain  lumber  and  logs  mentioned 
in  said  notice  of  sale;  a  copy  of  said  Order  of  Con- 
firmation is  attached  to  the  petition  of  Duval  Jack- 
son and  marked  Exhibit  "I." 

10. 
That  thereafter  on  the  July  26th,  1912,  said  Ref- 
eree confirmed  the  sale  of  about  300,000  feet  of  cedar 
logs  of  said  bankrupt,  and  all  of  the  lumber  of  said 
bankrupt,  described  on  pages  1  to  18,  inclusive,  of 
the  Appraisers'  Report  filed  in  this  court,  said  lum- 
ber and  logs  being  the  same  as  excepted  from  the 
Order  of  Confirmation  of  the  Sale  to  the  said  Duval 
Jackson  that  a  copy  of  said  Order  Confirming  the 
Sale  of  said  Lumber  is  attached  to  the  petition  of 
Duval  Jackson  and  marked  Exhibit  "J." 

11. 
That  the  reason  the  Referee  excepted  said  lumber 
and  logs  from  the  Order  Confirming  said  Sale  is  set 
forth  in  the  petition  for  confirmation  thereof  hereto- 
fore referred  to. 

12. 
That  said  Duval  Jackson  well  knew  that  on  Au- 
gust 1st,  1912,  there  would  be  due  and  payable  to  the 
Northern  Trust  Company  of  Chicago,  Illinois,  the 
sum  of  $12,500  and  interest,  on  the  bonded  indebted- 
ness of  the  bankrupt,  and  that  he  further  [30] 
knew  that  the  trustee  had  no  money  on  hand  with 
which  to  pay  said  indebtedness  and  that  the  trustee 
was  relying  upon  the  fulfilment  of  said  Duval  Jack- 
son's purchase  in  order  to  raise  said  sum  for  said 
purpose. 
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13. 

That  the  trustee  herein  did  everything  on  his  part 
to  be  done  as  required  by  said  proposals  to  purchase. 

14. 

That  nothing  was  done  by  the  trustee  to  affect  the 
title  to  the  property  covered  by  said  Duval  Jack- 
son's bid  until  after  said  Duval  Jackson  attempted 
to  withdraw  it. 

15. 

That  the  trustee  demanded  and  received  said 
$2,000  earnest-money  from  said  Duval  Jackson  for 
the  purpose  of  assuring  the  estate  of  the  good  faith 
of  said  Duval  Jackson. 

16. 

That  it  was  agreed  between  the  trustee  and  said 
Duval  Jackson  if  said  sale  was  not  consummated  on 
account  of  any  default  on  the  part  of  said  Duval 
Jackson,  that  he  should  forfeit  the  said  $2,000,  which 
agreement  is  set  forth  in  writing  and  is  a  part  of 
said  bids  heretofore  referred  to. 

CONCLUSIONS  OF  LAW. 

As  a  conclusion  of  law  from  the  foregoing  facts, 
the  Court  finds  that  the  Referee's  order  complained 
of  by  the  trustee  should  be  reversed,  vacated  and  set 
aside,  and  costs  taxed  against  said  Duval  Jackson. 
Dated  this  3d  day  of  December,  1912. 

(Signed)    FRANK  S.  DIETRICH, 

District  Judge. 

[Endorsed] :  Filed  Dec.  6th,  1912.  A.  L.  Richard- 
son, Clerk.     [31] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Memorandum  of  Decision  on  Petition  for  Review. 

December  3,  1912. 

E.  N.  LA  VEINE, 

Attorney  for  the  Trustee  in  Bankruptcy. 

REED  &  BOUGHTON, 

Attorneys  for  Claimant,  Duval  Jackson. 
DIETRICH,  District  Judge: 

On  November  11,  1912,  the  referee  in  bankruptcy 
made  an  order  requiring  the  trustee  to  refund  to 
Duval  Jackson  the  sum  of  $2,000.00  which  had  there- 
tofore been  placed  in  his  hands  as  a  guarantee  by 
Jackson  of  his  good  faith  in  making  two  separate 
bids  for  property  belonging  to  the  bankrupt  estate; 
$1,000.00  accompanied  each  one  of  the  two  bids. 
The  trustee,  feeling  aggrieved  by  the  order,  has 
brought  the  record  here  upon  a  petition  for  review. 
It  seems  that  before  the  referee  the  matter  was  sub- 
mitted upon  the  claimant's  petition,  the  trustee's 
answer  thereto,  and  the  pertinent  files  in  the  bank- 
ruptcy proceedings  together  with  admissions  by 
counsel  of  facts  which  are  not  clearly  disclosed;  no 
evidence  was  taken.  The  petition  for  review  has 
been  submitted  in  substantially  the  same  manner 
here,  and  from  record,  together  with  the  construc- 
tion which  it  is  agreed  between  counsel  should  be 
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placed  thereon,   the  uncontroA^erted  facts  may   be 

briefly  stated  as  follows: 

Of  date  June  24,  1912,  the  claimant  delivered  to 
the  [32]  trustee  two  separate  written  bids  or 
offers  for  two  distinct  parcels  of  property  belonging 
to  the  bankrupt  estate,  one  parcel  consisting  largely, 
if  not  exclusively,  of  timber  lands,  and  the  other  a 
siaw-mill  and  a  large  amount  of  other  property  more 
or  less  directly  connected  therewith.  With  the  ex- 
ception of  the  description  of  the  property  the  bids 
are  in  substantially  the  same  form.  Eeferring  now 
to  the  one  covering  the  timber  lands,  after  proposing 
to  buy  the  lands  which  are  described,  the  bidder  uses 
the  following  language:  "As  an  evidence  of  my  good 
faith  in  making  this  bid,  I  hand  you  herewith  the 
sum  of  $1,000,  and  I  offer  you  for  the  said  timber 
land  $70,480.60,"  etc.  Later  on  in  the  instrument 
the  following  language  is  used:  "Should  you  fail  to 
accept  this  bid,  or  fail  to  have  your  acceptance  con- 
firmed by  the  Court,  and  be  thereby  not  enabled  to 
consummate  the  conditions  specified  in  this  proposal, 
then  and  in  that  event  you  are  to  return  to  me  the 
said  sum  of  $1,000  hereby  deposited  with  you  as  evi- 
dence of  good  faith,"  and  the  closing  paragraph  is  as 
follows:  "Should  this  proposal  to  purchase  be  ac- 
cepted by  you  and  approved  by  the  Court,  it- is  with 
the  distinct  and  express  understanding  of  all  parties 
concerned  that  the  damage  for  failure  on  my  part 
to  complete  the  fulfillment  of  any  part  of  this  pro- 
posal, is  to  be  limited  to  such  payments  as  have  been 
made." 

Other  parts  of  the  instrument  setting  forth  certain 
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conditions  are  not  presently  material,  for  the  reason 
that  no  question  is  raised  as  to  the  willingness  or 
ability  of  the  trustee  to  comply  therewith. 

On  the  27th  day  of  June,  1912,  the  trustee  filed 
with  the  referee  the  original  bids  and  also  his  report 
and  petition  showing  that,  so  far  as  he  was  con- 
cerned, they  were  acceptable,  and  praying  for  a  con- 
firmation of  the  sale  of  the  property  accordingly. 
Thereafter,  on  the  28th  day  of  June,  the  referee  made 
an  order  fixing  July  15th,  1912,  as  the  time  for  the 
hearing  upon  the  petition,  and  gave  notice  of  such 
hearing  to  all  [33]  parties  interested.  Thereaf- 
ter, on  July  10th,  Jackson  sent  two  telegrams,  one 
to  the  trustee  and  one  to  the  Referee,  advis- 
ing them  of  his  desire  to  withdraw  his  bids,  and 
upon  the  same  day  he  mailed  a  formal  with- 
drawal in  writing  to  the  referee,  which  was 
received  and  filed  on  the  morning  of  July  15th, 
1912,  a  short  time  before  the  hour  set  for  the 
hearing.  Neither  in  the  telegrams  nor  in  the 
formal  instrument  of  withdrawal  was  any  reason 
given  for  the  withdrawal.  At  the  ensuing  hearing 
the  referee  made  an  order  confirming  the  sale  of  the 
timber  lands  in  accordance  with  Jackson's  bid 
theretofore,  and  also  the  sale  of  the  mill  and  other 
property  covered  by  the  other  bid,  with  the  excep- 
tion of  certain  logs  and  lumber  included  therein. 
Thereafter,  on  the  7th  day  of  October,  1912,  Jackson 
filed  a  petition  praying  for  an  order  directing  the 
trustee  to  return  to  him  the  $2,000,  to  which  in  due 
time  the  trustee  filed  his  answer.  From  these  plead- 
ings and  the  papers  therein  referred  to,  together  with 
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tlie  explanations  and  statements  of  counsel  upon 
both  sides,  it  appears  that  the  only  reason  why  the 
sale  of  the  mill  and  the  other  property  covered  by 
one  of  the  offers  was  not  confirmed  to  Jackson  fully 
in  accordance  with  his  offer,  and  certain  logs  and 
lumber  were  excepted  was  that,  in  order  to  meet  an 
installment  sooner  thereafter  to  become  due  upon  a 
certain  secured  claim  against  the  estate,  it  was  neces- 
sary for  the  trustee  to  procure  funds  and  his  only  re- 
source was  a  sale  of  the  excepted  property.  And  it 
further  appears  that  had  Jackson  not  declined  to 
keep  good  his  agreement,  there  would  have  been  no 
exception  in  the  order  of  confirmation,  but  both  sales 
would  have  been  confirmed  strictly  in  accordance 
with  the  bids.  In  other  words,  the  only  reason  for 
making  the  exception  was  the  necessity  imposed 
upon  the  trustee  by  reason  of  Jackson's  inclination 
to  keep  good  his  offer,  and  of  this  exigency  the  latter 
had  a  full  knowledge.  It  is  doubtless  true,  as  ar- 
gued by  counsel  for  the  claimant,  and  it  is  here  as- 
sumed, that  if  Jackson  had  not  declined  to  [34] 
proceed  the  order  of  the  referee  confirming  the  sale 
to  him  of  only  a  part  of  the  property  covered  by  the 
one  bid  would  not  have  imposed  upon  him  any  obli- 
gation to  complete  the  purchase  under  that  bid.  To 
bind  him  it  would  have  been  necessary  to  confirm 
the  sale  strictly  in  accordance  with  the  offer,  but  in 
view  of  his  notice  to  the  trustee  and  the  referee  be- 
fore the  hour  for  the  hearing  that  he  would  not  com- 
plete the  purchase  and  would  not  carry  out  the  terms 
of  his  agreement,  this  feature  of  the  case  becomes 
unimportant.     This  notification  made  it  unnecessary 
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for  either  the  trustee  or  the  referee  to  take  any  fur- 
ther steps;  having  given  notice  of  his  unwillingness 
to  perform,  Jackson  cannot  complain  that  the  trus- 
tee did  not  thereafter  go  through  the  idle  ceremony 
of  procuring  a  confirmation  of  the  sale.  Incident- 
ally it  is  to  be  noted  that  this  objection,  even  were 
it  valid,  is  applicable  to  only  one  of  the  bids,  for  one 
of  the  sales  was  confirmed  in  its  entirety. 

With  this  statement  of  the  facts,  we  come  to  the 
consideration  of  the  precise  question,  and  the  only 
question,  certified  for  review  by  the  referee,  namely: 
Had  Jackson  the  legal  right  to  withdraw  his  bids 
prior  to  the  confirmation  by  the  referee?  This,  it  is 
conceded  by  counsel  for  both  sides,  is  the  controlling 
feature  of  the  case,  and  it  is  the  only  question  which 
has  been  discussed.  It  is  thought  that  the  answer 
must  be  the  negative.  It  is  argued  that  an  offer 
does  not  become  a  binding  agreement  until  the  same 
is  accepted,  and  that  one  who  makes  a  bid  may  with- 
draw the  same  at  any  time  prior  to  its  acceptance. 
Generally  speaking,  this  may  be  conceded  to  be  a 
correct  statement  of  the  law.  It  is  further  con- 
tended that  there  was  no  acceptance  of  or  considera- 
tion for  the  offer  or  agreement,  and  therefore  it 
never  became  binding  upon  Jackson.  But  upon  an 
analysis  of  the  facts  and  conditions  the  fallacy  of 
these  contentions  will  readily  appear.  The  trustee 
was  possessed  of  a  large  amount  of  property  which 
he  desired  to  turn  into  [35]  money  for  the  purpose 
of  meeting  the  obligations  of  the  estate.  It  appears 
not  only  that  the  estate  was  sorely  in  need  of  funds 
but  that  the  property  was  deteriorating  in  value. 
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Informed  as  to  the  nature  and  value  of  the  property, 
and  of  the  desire  of  the  trustee  to  sell  the  same,  and 
of  the  trustee's  need  for  funds  Jackson  executed 
and  delivered  to  the  trustee  his  written  offer  and 
together  therewith  placed  in  his  hands  $1,000.00  as 
an  assurance  of  his  good  faith  and  his  intention  to 
make  the  purchase  in  accordance  with  the  stipulated 
conditions.  The  trustee  accepted  the  offer  so  far  as 
it  was  legally  possible  for  him  so  to  do.  With 
promptness  he  prepared  and  filed  with  the  referee 
his  report  and  petition  asking  for  a  confirmation  of 
the  sale,  which  he  approved  as  being  for  the  best 
interests  of  the  estate.  The  referee  thereupon  made 
an  order  fixing  the  day  for  the  hearing,  and  gave 
notice  of  such  hearing. 

Necessarily    expenses    were    incurred    in    taking 
these  proceedings  and  time  was  lost.     There  was  an 
acceptance  and  a  partial  performance  on  the  part 
of  the  trustee;  the  estate  parted  with  a  consideration. 
Having  induced  the  officers   to   refrain   from  look- 
ing elsewhere  for  a  purchaser,  and  to  incur  expendi- 
tures in  reliance  upon  his  promises,  Jackson  cannot 
be  heard  to  say  there  was  no  consideration.    By  his 
bid  he  in  substance     either  expressly  or  by  reason- 
able implication  agreed  to  take  the  property  de- 
scribed, provided  the  estate  would  give  him  good  ti- 
tle within  a  reasonable  length  of  time.     No  time  was 
fixed  for  the  consummation  of  the  proceedings  requi- 
site to  enable  the  trustee  to  convey  title,  but  in  the 
absence  of  an  express  agreement  a  reasonable  time 
is  to  be  implied.     There  is  no  pretension  that  the 
trustee  or  the  referee  was  dilatory  or  that  a  reason- 
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able  time  had  elapsed.     If  Samuel  L.  Boyd,  the  trus- 
tee here,  had  owned  this  propertj^  in  his  own  right, 
and  Jackson  had  concluded  to  purchase  the  same 
provided  a  good  title  could  be  given,  and  if  it  was 
brought  to  his  attention  that  certain  other  persons 
were  claiming  title  to  the  property,  and  if,  under 
such  conditions,     [36]     he  had  made  an  offer  in  sub- 
stance like  one  of  these  bids,  by  which  he  agreed  to 
take  the  property  at  a  certain  stipulated  price  upon 
condition  that,  and  when,  Boyd  should  secure  a  final 
decree  in  a  court  of  competent  jurisdiction  quieting 
his  title  as  against  the  claims  of  such  third  persons, 
and  if,  accompanying  such  offer,  he  had  delivered 
to  Boyd  $1,000  as  evidence  of  his  good  faith,  to  be 
held  and  forfeited  or  refunded  substantially  upon 
the  conditions  named  in  one  of  these  bids,  and  if 
thereupon  Boyd  had  employed  counsel  and  com- 
menced a  suit  to  quiet  title,  and  had  caused  the  pro- 
cess of  the  Court  to  be  served  upon  the  adverse 
claimants,  would  it  be  contended  that  after  Boyd  had 
incurred  such  expenses,  Jackson  could,  the  hour  be- 
fore a  decree  quieting  title  was  to  be  entered,  recede 
from  his  offer  and  demand  a  return  of  the  forfeit 
money,  leaving  Boyd  without  any  relief  for  the  prej- 
udice he  had  suffered  by  delay  and  for  the  expenses 
which  he  had  incurred?    In  principle  I  am  unable 
to  distinguish  the  supposed  case  from  the  one  under 
consideration.     If  such  an  offer  was  understood  to 
be  subject  to  withdrawal  at  the  option  of  Jackson  at 
any  time  before  confirmation,  the  cash  deposit  was 
a  mere  sham  and  of  no  value  whatever.     By  neither 
party  have  I  been  furnished  with  any  citations  di- 
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rectly  in  point.  Upon  behalf  of  the  claimant  au- 
thorities have  been  invoked  which  go  to  the  extent 
only  of  holding  that  in  ordinary  dealings  between 
private  individuals  an  offer  does  not  become  a  bind- 
ing contract  until  the  same  has  been  accepted  by  the 
party  to  whom  it  is  made,  and  accepted  strictly  in 
accordance  with  its  terms.  On  behalf  of  the  trustee 
the  case  of  In  re  Miller,  171  Fed.  263,  has  been  re- 
ferred to  as  throwing  some  light  upon  the  general 
principles  involved.  Perhaps  more  nearly  in  point 
are  Bloosom  v.  Milwaukee  Railroad  Co.,  1  Wall.  656; 
17  L.  Ed.  673,  and  Camden  v.  Mayhew  &  Co.,  129  U. 
S.  73;  32  L.  Ed.  608.  It  is  thought  that  the  princi- 
ples upon  which  these  cases  were  decided  are  in 
harmony  with  and  support  the  conclusion  here 
reached.  Accordingly  the  referee's  order  com- 
plained of  by  the  trustee  will  be  reversed. 

[Endorsed] :  Filed  Dec.  3,  1912.     A.  L.  Richard- 
son, Clerk.     [37] 
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District  of  Idaho,  Northern  Division. 

449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Coi-poration, 

Involuntar}^  Bankrupt. 

DUVAL  JACKSON, 

Petitioner, 
vs. 

SAMUEL  L.  BOYD,  Trustee  of  the  LANE  LUM- 
BER COMPANY,  Limited,  a  Corporation, 

Bankrupt. 


Samiuel  L.  Boyd.  53 

Decree. 

This  cause 'being  the  Petition  for  Review  by  the 
Trustee  of  the  Order  made  and  entered  herein  by  the 
Referee  requiring  the  trustee  to  pay  Duval  Jackson 
Two  Thousand  ($2,000.00)  Dollars,  paid  on  the  pur- 
chase price  of  the  assets  of  the  bankrupt,  came  on  to 
be  heard  at  this  term  and  was  argued,  E.  N.  La 
Veine  appearing  as  counsel  for  the  trustee,  Samuel 
L.  Boyd  and  Reed  &  Boughton  appearing  as  counsel 
for  the  claimant,  Duval  Jackson;  the  Court  having 
heard'  and  considered  the  issues  as  joined  by  the 
pleadings  herein,  the  allegations  in  the  pleadings  not 
denied  being  admitted,  and  having  made  and  entered 
its  Findings  of  Fact  and  Conclusions  of  Law;  and 
thereupon  consideration  thereof,  it  was 

ORDERED,  ADJUDGED  AND  DECREED  that 
the  Order  of  the  Referee  made  and  entered  herein 
on  November  21st,  1912,  from  which  order  this  re- 
view^ is  taken  by  the  trustee,  in  accordance  with  the 
memorandum  decision  herein,  be  and  the  same  is 
hereby  reversed,  vacated  and  set  aside,  and  costs 
taxed  against  said  Duval  Jackson. 

Dated  this  3d  day  of  December,  1912. 

(Signed)     FRANK  S.  DIETRICH, 

District  Judge. 

[Endorsed] :  Filed  Dec.  6,  1912.  A.  L.  Richard- 
son, Clerk.     [38] 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 

UNITED  STATES  OF  AMERICA. 
District  of  Idaho, — ss. 

I,  A.  L.  Richardson,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Idaho,  do  hereby 
cei'tify  that  the  foregoing  copies  of  petition  for  re- 
payment of  money,  answer  to  petition  of  Duval 
Jackson  for  refund  of  $2,000.00,  order,  findings  of 
fact  and  conclusions  of  law,  decree,  and  memoran- 
dum decision,  in  the  Matter  of  Lane  Lumber  Com- 
pany, Bankrupt,  have  been  by  me  compared  with 
the  originals  and  that  it  is  a  correct  transcript  there- 
from and  of  the  whole  of  such  originals  as  the  same 
appears  of  record  and  on  file  at  my  office  and  in  my 
custody. 

In  testimony  whereof,  I  have  set  my  hand  and  af- 
fixed the  seal  of  said  court  in  said  district  this  16th 
day  of  January,  1913. 

[Seal]  A.  L.  RICHARDSON, 

Clerk. 

[Acceptance  of  Service  of  Petition,  etc.] 

Service  of  the  foregoing  petition  is  hereby  ac- 
cepted by  receipt  and  retention  of  a  true  copy 
thereof  this  21st  day  of  January,  1913;  and  consent 
is  hereby  given  to  filing  said  petition  without  further 
notice  on  behalf  of  said  petitioner,  a  copy  of  the 
printed  record  to  be  served  on  respondent  when  same 
is  printed. 

E.  N.  LA  VEINE, 

Attorney  for  Samuel  Boyd,  Trustee,  Respondent. 
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[Endorsed]:  No.  2243.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Duval  Jack- 
son, Petitioner,  vs.  Samuel  L.  Boyd,  as  Trustee  in 
Bankruptcy  of  The  Lane  Lumber  Company,  Limited, 
a  Corporation,  Bankrupt,  Respondent.  In  the  Mat- 
ter of  The  Lane  Lumber  Company,  Limited,  a  Cor- 
poration, Involuntary  Bankrupt.  Petition  for  Re- 
vision under  Section  24b  of  the  Bankruptcy  Act 
of  Congress,  Approved  July  1,  1898,  to  Revise, 
in  Matter  of  Law,  the  Decree  of  the  United  States 
District  Court  for  the  District  of  Idaho,  Northern 
Division. 

Filed  January  25,  19il3. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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Kansas  City,  Missouri. 
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The  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 
THE  UNITED   STATES  CIKCUIT  COURT  OF  AP- 
PEAL FOR  THE  NINTH  CIRCUIT. 
ARGUMENT  AND  AUTHORITIES. 
DUVAL  JACKSON, 

Petitioner. 
vs. 
SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of  the 
LANE  LUMBER   COMPANY,  LIMITED,   a  corpor- 
ation, Bankrupt. 

Respondent. 
In  the  Matter  of  THE  LANE  LUMBER  COMPANY, 

LIMITED,  a  Corporation,  Involuntary  Bankrupt. 
On  Petition  for  Review  from  the  United  States  District 
Court  for  the   District   of  Idaho,   Northern 
Division. 
STATEMENT  OF  CASE. 
The  petition  of  Duval  Jackson  for  Writ  of  Review 
in  this  case  shows  the  following  facts: 

That  on  the  24th  day  of  June,  1912,  petitioner  Du- 
val Jackson  made  a  proposal  to  purchase  the  property 
of  the  Lane  Lumber  Company,  Bankrupt,  for  One  Hun- 
dred Forty  Thousand  ($140,000)  Dollars.  This  pro- 
posal was  in  two  bids,  aggregating  the  amount  above 
specified,  and  on  each  one  of  the  proposals  or  offers, 
petitioner  deposited  with  the  Trustee  his  check  for  One 
Thousand  ($1,000)  Dollars  as  evidence  of  his  goo-d  faith. 
The  Trustee  did  not  at  this  time  or  at  any  time  sub- 
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seqiiently  accept  the  offer  of  Duval  Jackson,  but  he  did 
petition  the  court,  praying  that  a  sale  for  said  amount 
be  confirmed.  This  petition  for  confirmation  Tvas  set 
down  for  hearing  on  the  15th  day  of  July,  1912.  On  the 
10th  day  of  July,  1912,  petitioner  withdrew  his  offers  to 
purchase,  by  sending  a  telegram  to  the  Eeferee  and  also 
to  the  Trustee,  and  on  the  same  day  mailed  two  written 
withdrawals  and  demanded  a  return  of  the  Two  Thou- 
sand ($2000)  Dollars  which  he  had  deposited  with  the 
Trustee.  The  telegrams  and  letters  of  withdrawals  were 
received  by  the  Court  and  the  trustee  prior  to  the  meet- 
ing of  July  15th.  Notwithstanding  the  withdrawals  of 
the  two  offers  to  purchase,  the  Court  on  said  day  took 
up  the  question  of  confirmation  of  the  sale  to  petitioner 
on  his  original  offers,  and  as  shown  by  the  order  made 
and  entered  by  the  Eeferee  (Eecord,  pages  30-32,  inclu- 
sive), the  proposals  were  not  accepted  and  confirmed 
by  the  Court,  but  certain  property,  to-wit,  all  of  the 
lumber,  lath,  and  300,000  feet  of  cedar  logs,  were  except- 
ed, and  the  sale  confirmed  as  to  the  balance. 

As  the  Trustee  refused  to  return  the  Two  Thousand 
($2,000)  Dollars  which  petitioner  had  deposited  with 
him  at  the  time  these  offers  were  made,  a  petition  was 
filed  on  the  8th  day  of  October,  praying  the  Court  to  di- 
rect the  Trustee  to  refund  the  Two  Thousand  ($2,000) 
Dollars  so  deposited,  to  said  petitioner.  This  petition 
was  brought  on  for  hearing  on  the  answer  of  the  Trus- 
tee admitting  the  facts  set  forth  in  the  petition,  and  on 
the  11th  day  of  November,  1912,  the  Court  made  an  or- 
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der  requiring  the  Trustee  to  refund  said  Two  Thousand 
($2,000)  Dollars  to  said  petitioner.  From  this  order 
and  ruling  of  the  Referee,  the  Trustee  took  a  review  to 
the  District  Court,  claiming  that  the  Eeferee  was  in 
error  in  making  said  order,  on  three  grounds: 

1.  In  holding  that  Duval  Jackson  had  the  legal 
right  to  withdraw  his  bids  and  each  of  them,  prior  to 
the  acceptance  by  the  Court,  is  contrary  to  the  terms  of 
the  written  bid  made  by  Duval  Jackson  and  is  against 
the  law. 

2.  There  is  no  showing  or  contention  that  the  Trus- 
tee did  not  comply  with  the  terms  and  conditions  of  said 
contract,  required  of  him  to  be  performed,  therefore 
said  order  is  against  the  law. 

3.  The  amount  of  money  deposited  with  the  bids 
was  required  to  compel  the  purchaser  to  show  his  good 
faith,  which  is  conceded  by  the  terms  of  the  bid;  that 
the  petitioner  after  putting  the  machinery  of  this  court 
in  operation  for  the  purpose  of  having  said  sale  confirm- 
ed, showed  his  bad  faith  by  withdrawing  his  bid  on  the 
day  of  hearing  just  before  the  hour  set  for  the  hearing, 
therefore  said  order  is  against  the  law. 

This  review  came  on  for  hearing  before  the  Hon- 
orable P.  S.  Dietrich,  District  Judge  on  the  3rd  day  of 
December,  1912.  A  decree  was  entered  reversing  the 
order  of  the  referee  in  Bankruptcy  and  holding  that  the 
Trustee  was  entitled  to  retain  the  Two  Thousand 
($2,000)  Dollars  paid  to  him  by  petitioner,  Du\^al  Jack- 
son, at  the  time  of  the  offer  to  purchase  the  property  in 
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question.    From  this  decree  appellant  has  taken  a  re- 
view to  this  court. 

ASSIGNMENTS  OF  ERROR. 
Petitioner  assigns  error  as  follows: 

I. 
The  court  erred  in  making  and  filing  his     conclu- 
sions of  law  that  the  referee's  order  complained  of  by 
the  Trustee  should  be  reversed,  vacated  and  set  aside 
and  costs  taxed  against  said  Duval  Jackson. 

II. 
The  Court  erred  in  decreeing  that  petitioner  Duval 
Jackson  is  not  entitled  to  a  return  of  the  $2,000,00  pai(J 
to  the  Trustee  as  an  evidence  of  his  good  faith  in  making 
his  written  offers  to  purchase  the  property  of  the  Lane 
Lumber  Company,  Limited,  a  bankrupt. 

III. 
The  Court  erred  in  making  and  filing  his  decree  re- 
versing, vacating  and  setting  aside  the  order  of  the  ref- 
eree in  said  matter  and  in  taxing  costs  against  said  pe- 
titioner Duval  Jackson. 

IV. 
The  Court  erred  in  making  and  filing  his  decree  in 
said  matter  and  in  denying  petitioner  the  relief  asked 
in  his  petition. 

A  RGUEMNTA  shrdlu  sthrdlu  schmrdlu  shr 

ARGUMENT  AND  AUTHORITY. 

As  the  facts  are  admitted  in  this  case,  the     only 

question  to  be  decided  is  the  one  of  law;  and  that  is  as 

to  whether  or  not  Duval  Jackson  had  the  legal  right  to 
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withdraw  his  bids  for  said  property  at  any  time  before 
the  acceptance  thereof,  and  whether  the  referee  in  bank- 
ruptcy by  excepting  a  part  of  the  property  which  peti- 
tioner offered  to  purchase  from  the  order  confirming  the 
sale  did  not,  in  effect,  constitute  a  new  offer  which  pe- 
titioner would  have  to  accept  before  he  would  be  legally 
bound  to  take  the  property. 

The  proposals,  or  offers  to  purchase,  of  Duval  Jack- 
son were  merely  an  offer  to  contract  in  the  future.  There 
was  no  consideration  whatever  for  the  payment  of  the 
Two  Thousand  Dollars,  as  no  contract  was  entered  into 
between  the  parties.  In  fact,  the  proposal  specifically 
provides  that,  if,  when  a  contract  has  been  consummated 
by  the  acceptance  of  the  offer  made,  petition- 
er fails  to  carry  out  his  part  of  the  contract,  he  is  not 
to  be  liable  for  more  than  Two  Thousand  Dollars,  by 
reason  of  failure  to  perform  the  contract.  Now  clearly 
this  amount  could  not  be  retained  as  liquidated  damages 
for  breach  of  contract,  but  until  there  was  a  contract 
between  the  parties  there  would  be  no  liability  on  the 
part  of  Duval  Jackson  to  forfeit  the  amount  of  money 
which  he  had  paid  to  the  Trustee. 

It  is  a  rule  of  law  laid  down  by  all  authorities,  so 
far  as  we  are  able  to  find,  that  an  offer  ma}^  be  with- 
drawn at  any  time  before  acceptance. 

9  Cyc  284-5-6-7. 

Martin  v.  Hudson,  22  Pac.  292  (Calif.). 

Sherwin  v.  National  Cash  Register  Co.  38  Pac. 
392  (Colo.). 
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ber.  The  petition  thus  clearly  shows  that  the  offer  of 
your  petitioner  was  never  accepted  by  the  Trustee  or  the 
Court,  and  that  the  attempt  to  confirm  the  same  by  ex- 
cepting certain  of  the  property  mentioned,  amounted  in 
effect  only  to  a  new  proposition  or  offer  on  the  part  of 
the  Trustee  and  Court,  which  would  necessarily  have  to 
be  accepted  by  your  petitioner  before  it  would  become  a 
binding  contract. 

If,  conceding  that  your  petitioner  had  no  legal  right 
to  withdraw  his  offer  to  purchase  prior  to  the  time  set 
for  confirmation,  which  would  entitle  him  to  a  refund 
of  the  m.oney  deposited,  the  attempted  confirmation  of 
sale  certainly  would  not  bind  your  petitioner  to  accept 
the  property  under  the  new  proposal  or  offer  made  b}' 
the  court. 

It  is  a  fundamental  principle  of  law  that  an  offer 
must  be  accepted  as  made,  and  any  variation  in  the  ac- 
ceptance from  the  offer  made,  either  as  to  time,  place, 
quantity  or  other  matters,  is  not  deemed  in  law  a  suf- 
ficient acceptance  of  the  offer  to  make  a  binding  contract. 
9th  Cyc.  pg.  265. 

"An  acceptance,  to  be  effectual,  must  be  identical 
with  the  offer,  and  unconditional.  Where  a  person 
offers  to  do  a  definite  thing,  and  another  accepts 
conditionally  or  introduces  a  new  term  into  the  ac- 
ceptance, his  answer  is  either  a  mere  expression  of 
willingness  to  treat,  or  it  is  a  counter-proposition, 
and  in  neither  case  is  there  an  agreement.  This  is 
true,  for  example,  where  an  acceptance  varies  from 
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the  offer  as  to  the  thue  of  performance,  place  of 

performance,  price,  quantity,  quality,  etc." 
9th  Cyc.  pg.  267,  268. 

This  principle  of  the  law  is  so  clear  and  undisputed 
that  we  do  not  deem  it  necessary  to  cite  further  authori- 
ties. Petitioner  contends,  therefore,  that  as  the  offer 
made  had  never  been  accepted  up  to  the  time  of  with- 
drawal, that  he  had  a  perfect  right  to  withdraw  the  of- 
fer and  have  the  money  returned  to  him  which  he  had  de- 
posited with  the  Trustee.  Suppose,  for  instance,  that 
petitioner,  instead  of  depositing  $2,000.00  on  his  offer 
had  specified  in  his  written  offer  that  as  an  evidence  of 
good  faith,  he  was  depositing  the  entire  purchase  price. 
Would  any  one  contend  for  a  minute  that  where  the  of- 
fer was  withdrawn  prior  to  the  acceptance,  that  the  en- 
tire purchase  price  could  be  restrained? 

The  cases  of  Blossom  v.  Milwaukee  R.  R.  Co.,  1  Wal- 
lace 656;  17  Law  Ed.  673;  Camden  v.  Mayhew  &  Co., 
129  U.  S.,  73,  32  Law  Ed.  608  cited  by  the  Honorable 
District  Judge  do  not  appear  to  us  to  be  in  point. 

The  case  of  Camden  v.  Mayhew  &  Co.,  129  U.  S.,  73, 
32  Law  Ed.  608  was  an  action  requiring  appellants  to 
pay  the  difference  between  the  amount  bid  by  him  for 
certain  real  estate  offered  for  sale  at  public  auction  un- 
der a  decree  in  the  same  suit,  and  the  amount  the  same 
property  brought  on  a  resale  had  because  of  his  refusal 
to  comply  with  the  terms  of  the  bid. 

It  will  be  seen  that  this  case  is  not  in  point,  for  the 
reason  that  in  that  case,  property  was  offered  for  sale  at 
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public  auction,  and  appellant  bid  $173,050  and  the  prop- 
erty was  knocked  down  to  him  at  that  price;  and  a  re- 
port made  by  the  commissioners  to  the  court  of  said  sale 
at  the  place  mentioned.  However,  appellant  would  not 
pay  the  amount  nor  any  part  thereof,  so  that  subse- 
quently it  became  necessary  to  resell  the  property  and 
at  the  second  sale  the  property  only  brought  $119,100. 

It  is  a  rule  of  law  that  in  auction  sales  the  party 
bidding  is  always  liable  for  the  amount  of  his  bid  where 
the  property  is  knocked  down  to  him,  and  if  he  fails  to 
complete  the  purchase  for  the  price  bid,  he  is  liable  for 
the  difference  between  the  price  the  property  brings  at 
a  subsequent  sale  and  the  amount  bid;  but  in  the  case  at 
bar  there  never  was  any  acceptance  of  the  offer  made, 
in  fact,  the  sale  was  not  a  sale  at  public  auction,  the 
court  had  authorized  the  Trustee  to  sell  at  private  sale, 
and  he  had  secured  a  party  who  made  an  offer,  and  this 
offer  was  put  up  to  the  court  to  accept  or  reject  as  he 
should  see  fit. 

The  case  of  Blossom  v.  Milwaukee  R.  E.  Co.,  1  Wal- 
lace 656;  17  Law  Ed.  673,  is  also  a  case  of  sale  at  public 
auction  and  the  rule  would  be  different  than  in  cases  of 
private  sale. 

In  the  case  of  Tillman  v.  Dunman,  Executor,  114  Ga. 
406;  57  L.  R.  A.  784,  in  an  exhaustive  note  thereto,  it  is 
held  that  a  judicial  officer  has  the  right  at  any  time  to 
withdraw  an  offer  to  sell  property  after  a  bid  has  been 
made  and  before  acceptance  or  confirmation     by     the 
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Court.  This  rule  should  apply  with  equal  force  to  the 
party  making  the  offer. 

In  re:  American  Copper  Co.,  183  Fed.  556. 

It  must  be  conceded  that  the  offer  of  Duval  Jackson 
was  not  accepted  by  the  Trustee,  for  if  he  had  received 
a  better  offer  any  time  after  the  making  of  the  offer 
by  petitioner  in  this  case  it  would  have  been  his  duty, 
and  he  could  legally  have  disregarded  the  offer  of  the 
petitioner  and  returned  the  $2,000.00  to  him  which  he 
had  paid,  and  there  would  have  been  no  way  of  enforcing 
a  specific  performance  of  the  contract. 

The  offer  to  purchase  clearly  shows  that  the  money 
was  not  deposited  to  be  held  as  stipulated  damages  in 
case  of  failure  to  complete  the  contract  prior  to  its  ac- 
ceptance; but  it  does  show  clearly,  that  if,  after  the  sale 
was  confirmed,  and  a  binding  contract  was  made  be- 
tween the  parties,  petitioner  failed  to  complete  the  con- 
tract, then  he  was  not  to  be  liable  for  any  further  dam- 
ages by  reason  of  such  failure. 

As  to  the  question  that  the  trustee  is  entitled  to 
retain  the  Two  Thousand  Dollars  because  of  the  bad 
faith  of  petitioner  in  withdrawing  his  bids,  we  have  been 
unable  to  find  a  single  case,  and  we  do  not  think  that 
the  Trustee  can  find  one,  sustaining  his  position.  While 
it  is  true  that  the  $2,000.00  was  deposited  as  an  evi- 
dence of  his  good  faith,  petitioner  still  had  the  right  to 
withdraw  his  bids  and  it  would  be  encumbent  upon  the 
Trustee  to  prove  that  the  bids  were  made  with  some  ul- 
terior motive  or  purpose  in  view  by  which  he  expected 
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to  benefit  by  the  transaction,  before  there  could  be  any 
question  as  to  the  Trustee's  right  to  retain  the  Jl>2,000.00 
Dollars.  It  is  not  claimed  by  the  Trustee  that  there  was 
any  such  purpose  in  withdrawing  the  bids,  and  petitioner 
had  the  right  to  withdraw  them  at  any  time  before  they 
were  accepted. 

Under  the  decisions  above  cited,  we  are  satisfied 
that  petitioner  is  entitled  to  the  $2,000.00  paid  the  Trus- 
tee at  the  time  he  made  the  offer  for  the  purchase  of  the 
property  of  the  Lane  Lumber  Company,  and  as  this  of- 
fer was  not  accepted  by  the  Trustee,  nor  confirmed  by 
the  Court,  prior  to  the  withdrawal,  petitioner  is  entitled 
to  his  money. 

Petitioner  is  entitled  to  recover  the  $2,000.00  from 
the  Trustee,  even  if  it  should  be  decided  that  he  had  no 
legal  right  to  withdraw  the  offer  before  the  time  set  for 
confirmation,  because  the  action  of  the  referee  in  ex- 
cepting a  part  of  the  property  from  the  offer  to  purchase 
shows  clearly  and  conclusively  that  the  Court  made  a 
new  offer  and  as  petitioner  never  accepted  the  same,  no 
contract  was  in  fact  made  between  the  parties. 

We  respectfully  submit  that  the  decree  of  the  Hon- 
orable District  Judge  was  erroneous,  and  should  be  re- 
versed, and  a  decree  entered,  requiring  the  Trustee  to 
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refund  to  your  petitioner  Duval  Jackson,  the  sum  of  Two 
Thousand  ($2,000)  Dollars  with  interest. 

Respectfully  submitted, 
FRANK  W.  REED, 
EUGENE  V.  BOUGHTON, 
Attorneys  for  Petitioner, 
Coeur  d'Alene,  Idaho. 
CLAY  H.  ALEXANDER, 

Attorney  for  Petitioner, 
Kansas  City,  Missouri. 
Service  of  the  within  Brief  of  Petitioner  Duval  Jack- 
son, on  Review,  is  hereby  accepted,  by  the  receipt  of  a 
copy  thereof,  this day  of  April,  A.  D.  1913. 


Attorney  for  Trustee, 
Coeur  d'Alene,  Idaho. 
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DUVAL  JACKSON, 

Petitioner, 
vs. 

SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,  Bankrupt. 

Respondent. 

In  the  Matter  of  THE  LANE  LUMBER  COM- 
PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 


On  Petition  for  Review  From  the  United  States  Dis- 
trict Court  for  the  District  of  Idaho, 
Northern  Division. 


Brief  of  Respondent,  Samuel  L,  Boyd,  Trustee 
on  Review 


E.  N.  LA  YEINE, 

Coeur  d'Alene,  Idaho. 
Attorney   for  Respondent. 
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THE  UNITED  STATES  CIECUIT  COURT  OF 
APPEALS  FOR  THE  NINTH  CIRCUIT. 

DUVAL  JACKSON, 

Petitioner. 
vs. 
SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,  Bankrupt. 

Respondent. 

In  the  Matter  of  THE  LANE  LUMBER  COM- 
PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 

On  Petition  for  Review  From  the  United  States  Dis- 
trict Court  for  the  District  of  Idaho, 
Northern  Division. 

STATEMENT  OF  THE  CASE. 

Samuel  L.  Boyd,  tmstee  herein,  on  February 
6th,  1912,  filed  a  duly  verified  petition  praying  for 
an  order  permitting  him  to  sell  at  private  sale,  free 
and  clear  of  all  liens  and  encumbrances,  the  real  and 
personal  property  of  the  bankrupt ;  on  February  7th, 
1912,  the  Referee  herein  caused  due  and  legal  notice 
to  be  given  to  all  of  the  creditors  and  lien  claimants 
of  the  bankrupt  setting  the  hearing  on  said  petition 
for  February  20th,  1912;  on  February  20th,  1912, 
upon  application  of  some  of  the  creditors  of  the 
bankrupt  said  hearing  was  continued  to  February 
24th,  1912;  on  February  24th,  1912,  the  hearing  was 
had  on  said  petition  by  virtue  of  said  notice ; 

That  on  March  2d,  1912,  an  order  was  made  and 
entered  herein  approving  and  authorizing  the  pri- 
vate sale,  either  ns  a  whole  or  in  parcels,  free  and 
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clear  of  all  liens  and  encumbrances,  of  all  of  the  real 
and  personal  property  of  the  bankrupt,  by  the  trus- 
tee, subject  to  the  apj)roval  of  the  Court,  after  due 
notice  to  all  creditors;  (Transcript  pp.  30  and  31.) 

On  June  24th,  the  trustee  received  from  the  peti- 
tioner, Duval  Jackson,  two  bids,  called  proposals,  for 
the  purchase  of  all  of  the  real  and  personal  property 
of  the  bankrupt  for  the  consideration  of  One  Hun- 
dred Forty  Thousand  Dollars  ($140,000),  with  a 
deposit  of  Two  Thousand  Dollars  ($2000)  in  cash, 
earnest  money,  as  evidence  of  his  good  faith ;  (Trans- 
cript pp.  7  to  21). 

On  June  27th,  1912,  the  trustee,  having  accepted 
said  amount  offered,  filed  a  petition  for  the  confirm- 
ation of  the  sale  made  by  him;  (Transcript  pp.  21 
to  25). 

On  July  1st,  1912,  in  accordance  with  the  prayer 
of  your  said  trustee's  petition,  the  Referee  herein 
gave  notice  to  all  creditors  of  the  banki'upt  of  said 
sale,  which  was  made  returnable  on  July  15th,  1912, 
at  11  o'clock,  a.  m. ;  (Transcript  pp.  25  to  27.) 

There  is  no  dispute  as  to  the  facts  set  forth  in 
Duval  Jackson's  petition,  (Transcript  pp.  4  to  7), 
and  your  trustee's  answer  thereto;  (Transcript  pp. 
36  to  39.) 

It  is  conceded  that  Du^-al  Jackson  well  know 
that  on  August  1st,  1912,  thei-e  would  be  due  and 
payable  to  the  Xorthei-n  Trust  Companv  of  Chicago, 
Illinois,  the  sum  of  Twelve  Tliousand  Five  Hundred 
Dollars   ($12,500),  and  interest,  on  the  bonded    in- 
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debtedness  of  the  bankrupt  and  he  further  knew  that 
the  trustee  had  no  money  on  hand  with  which  to  pay 
said  indebtedness  and  that  the  trustee  was  relying 
upon  the  fulfillment  of  his  purchase  in  order  to  raise 
said  sum  for  said  purpose ;  that  the  trustee  did  every- 
thing on  his  pait  to  be  done  as  requii'ed  by  said  pro- 
posals to  purchase;  that  nothing  was  done  by  the 
trustee  to  affect  the  title  of  the  property  covered  by 
petitioner's  bid  until  after  the  petitioner  withdrew 
his  bid;  that  the  reason  the  trustee  demanded  and 
received  Two  Thousand  Dollars  ($2000)  earnest 
money  from  said  Duval  Jackson  was  to  assure  this 
estate  of  the  good  faith  of  said  Duval  Jackson ;  that 
it  was  agreed  between  the  trustee  and  said  Duval 
Jackson  if  said  sale  was  not  consummated  on  account 
of  any  fault  on  the  part  of  Duval  Jackson  that  he 
should  forfeit  the  said  Two  Thousand  Dollars 
($2000),  which  agreement  was  set  forth  in  writing 
and  is  a  part  of  the  bids.  (Transcript  pp.  37  and  38.) 

It  is  not  contended  that  the  trustee  did  not  do 
everything  on  his  part  to  be  done  under  said  propo- 
sals and  bids : 

Notwithstanding  the  good  faith  on  the  part  of 
the  trustee,  ten  days  after  notice  had  been  given  to 
the  creditors  of  the  bankrupt,  and  all  the  machinery 
of  the  bankruptcy  court  had  been  set  in  operation  in 
order  to  confinn  said  sale,  the  trustee  received  the 
telegram  marked  Exhibit  "E,"  (Transcript , p.  26).; 
the  Referee  also  received  about  the  same  time  a  tele- 
gram marked  Exhibit  ''F,"  (Transcript  p.  27.) 
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On  the  morning  of  July  15th,  1912,  before  11 
o'clock,  the  hour  set  for  the  confirmation  of  said 
sale,  the  petitioner  caused  the  written  withdrawals 
to  be  filed  marked  Exhibits  ''G"  and  ''H,"  (Trans- 
cript pp.  27  to  31.) ;  tlie  trustee  feeling  that  the  pe- 
titioner was  going  to  go  back  on  his  contract,  and 
knowing  that  if  he  did,  that  on  August  1st,  1912, 
there  would  be  due  and  payable  on  the  bonded  in- 
debtedness of  the  bankrupt,  Twelve  Thousand  Five 
Hundred  Dollars  ($12,500),  and  interest,  which  sum 
he  did  not  have  on  hand  to  meet  said  indebtedness,  he 
made  a  strenuous  effort  to  obtain  a  purchaser  for  a 
sufficient  amount  of  the  assets  of  the  bankrupt  to 
take  care  of  said  installment  in  the  event  the  peti- 
tioner failed  to  consummate  his  deal,  and  pay  the 
installment  due  thereunder,  in  order  to  avoid  litiga- 
tion and  additional  expense  to  the  estate; 

The  trustee  procured  a  purchaser  for  the  lum- 
ber, lath  and  molding  owned  by  the  bankrui3t,  who 
bid  Twenty-one  Thousand  Dollars  ($21,000),  and 
filed  a  petition  for  the  confirmation  of  the  sale  on 
July  12th,  1912,  and  had  the  hearing  thereon  set  for 
July  26th,  1912,  eleven  days  after  the  date  set  for  the 
Duval  Jackson  confirmation;  (Transcript  pp.  3^  to 
36). 

The  trustee  also  procu.red  a  purchaser  for  300,- 
000  feet  of  cedar  logs  at  $7.00  per  ]\L,  and  filed  a  pe- 
tition for  the  confirmation  of  the  sale  on  July  15th, 
1912,  and  had  the  hearing  thereon  set  for  July  26th, 
1912;  (Transcript  pp.  30  to  33.) 
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Observe  that  the  day  set  for  these  confirmations 
was  eleven  daj'-s  after  the  date  set  for  the  confirma- 
tion of  the  Duval  Jackson  bids ; 

On  July  15th,  1912,  pages  1188  to  1190  of  the 
record  show  what  transpired,  the  creditors  offered 
no  objection  to  the  confirmation  of  the  sale  to  Duval 
Jackson  for  One  Hundred  Forty  Thousand  Dollars 
($140,000),  as  i3er  his  bid;  the  trustee  instead  of  as- 
suming the  burden  of  showing  his  right  to  said  Two 
Thousand  Dollars  ($2000),  retained  said  sum  and 
shifted  the  burden  to  Duval  Jackson,  consequently 
this  proceedings  commenced  before  the  Referee  who 
held  adverse  to  the  trustee,  on  review  the  Referee 
was  reversed  by  the  District  Judge  and  the  trustee's 
position  sustained,  from  which  latter  ruling  the  pe- 
titioner, Duval  Jackson,   takes  this  review: 

On  July  15th,  1912,  the  order  confirming  the 
private  sale  of  the  real  and  personal  property  of  the 
bankrupt  to  Duval  Jackson,  excepting  the  lumber, 
lath  and  molding,  and  300,000  feet  of  cedar  logs, 
above  referred  to,  was  made  and  entered;  (Trans- 
cript pp.  30  to  33). 

The  proceeding  was  so  conducted  to  show  the 
bona  fides  of  the  trustee  and  to  enable  Duval  Jack- 
son to  complete  the  purchase  of  the  remaining  assets 
of  the  bankrupt  and  thereby  not  lose  the  Two  Thou- 
sand Dollars  ($2000)  earnest  money  deposited. 

No  objections  were  made  by  Duval  Jackson  to 
the  manner  in  which  the  court  handled  the  trans- 
action ; 
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Duval  Jackson,  after  lie  returned  to  Kansas 
City,  Ms  home,  decided  that  he  could  not  see  the  pur- 
chase through  and  pay  the  amount  bid,  hence  his  de- 
mand as  per  his  petition  filed  herein  on  October  Ttli, 
1912;  (Transcript  pp.  4  to  8.) 

Now  referring  to  Duval  Jackson's  "PROPOS- 
AL TO  PURCHASE  PROPERTY,"  marked  Ex- 
hibit *'A"  of  his  petition.  (Transcript  pp.  7  to  15.) 

On  page  12,  twelfth  line,  we  find:  "I  DEPOSIT 
WITH  YOU  AT  THIS  TIME  THE  SUM  OF  ONE 
THOUSAND  DOLLARS  ($1000)  AS  EVIDENCE 
OF  MY  GOOD  FAITH,  ETC." 

On  page  14  fourth  line,  we  find:  "SHOULD 
THIS  PROPOSAL  TO  PURCHASE  BE  ACCEP- 
TED BY  AND  APPROVED  BY  THE  COURT, 
IT  IS  WITH  THE  DISTINCT  AND  EXPRESS 
UNDERSTANDING  OF  ALL  PARTIES  CON- 
CERNED THAT  THE  DAMAGE  FOR  FAILURE 
ON  MY  PART  TO  COMPLETE  THE  FULFILL- 
MENT OF  ANY  PART  OF  THIS  PROPOSAL 
IS  TO  BE  LIMITED  TO  SUCH  PAYMENTS  AS 
HAVE  BEEN  MADE." 

Now  referring  to  Duval  Jackson's  "PROPOS- 
AL TO  PURCHASE  PROPERTY"  marked  Ex- 
hibit "B"  of  his  petition.  (Transcript  pp.  14  to  21.") 

On  page  18,  seventh  line  from  the  bottom,  we 
find:  "AS  AN  EVIDENCE  OF  MY  GOOD  FAITH 
IN  MAKING  THIS  BID,  I  HAND  YOU  HERE- 
WITH THE  SUM  OF  ONE  THOUSAND  DOL- 
LARS ($1000),  etc." 
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On  page  20,  eleventh  line,  we  find:  ''SHOULD 
THIS  PROPOSAL  TO  PURCHASE  BE  ACCEP- 
TED BY  YOU  AND  APPROVED  BY  THE 
COURT,  IT  IS  WITH  THE  DISTINCT  AND 
EXPRESS  UNDERSTANDING  OF  ALL  PAR- 
TIES CONCERNED  THAT  THE  DAMAGE  FOR 
FAILURE  ON  MY  PART  TO  COMPLETE  THE 
FULFILLMENT  OF  ANY  PART  OF  THIS  PRO- 
POSAL IS  TO  BE  LIMITED  TO  SUCH  PAY- 
MENTS AS  HAVE  BEEN  MADE." 

Now  on  July  15th,  1912,  at  11  o'clock  a.  m.,  the 
court  and  creditors  were  ready  and  willing  to  confirm 
said  sale  of  Duval  Jackson  and  so  indicated  to  the 
court,  see  record  above  referred  to. 

Duval  Jackson  deposited  with  the  trustee  the 
Two  Thousand  Dollars  ($2000)  sought  to  be  recover- 
ed, in  order  to  show  his  "GOOD  FAITH"  as  ex- 
pressed in  his  bids. 

ARGUMENT. 

It  is  necessary  to  except  to  certain  portions  of 
the  petitioner's  Statement  of  Case  for  the  reasons 
that  they  are  not  borne  out  by  the  record : 

First.  On  page  2  of  petitioner's  brief  we  find 
the  following:  "The  trustee  did  not  at  this  time  or 
any  time  subsequently  accept  the  offer  of  Duval 
Jackson,  but  he  did  petition  the  court,  praying  that 
a  sale^  for  said  amount  be  confirmed." 

In  the  trustee's  PETITION  FOR  CONFIRM- 
ATION OF  SALE  OF  BANKRUPT'S  REAL 
AND  PERSONAL  PROPERTY,  on  page  20  of  the 
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transcript,  we  find  the  following  recitation  which  is 
not  disputed: 

' '  That  on  February  6th,  1912,  your  petition- 
er filed  a  petition  for  the  sale  of  the  real  and 
personal  property  herein ;  that  thereafter,  after 
due  notice  to  all  creditors,  this  court  on  March 
2d,  1912,  made  and  filed  an  order  "Approving 
and  Authorizing  Private  Sale  of  the  Real  and 
Personal  Property  by  the  Trustee,  Subject  to 
the  Approval  of  the  Court,  After  Due  Notice  to 
all  Creditors ; ' ' 

It  cannot  be  disputed  that  he  had  authority  to 
sell.  After  he  had  sold  the  property  to  Duval  Jack- 
son, he  submitted  the  sale  to  the  court  for  confirma- 
tion. On  page  23  of  the  transcript,  in  the  same  peti- 
tion, the  trustee  says  to  the  court: 

' '  That  in  order  to  deliver  said  property  to 
the  pruchaser  it  is  necessary  for  your  petitioner 
to  have  given  ten  days'  notice,  as  required  in  the 
order  of  sale  herein,  given  to  all  the  creditors, 
so  that  the  creditors  herein  may  determine 
whether  or  not  they  desire  for  said  sale  to  be 
confirmed  by  this  Court." 

On  the  same  page,  the  next  two  paragraphs,  the 
trustee  pleads  with  the  court  to  confirm  the  sale 
in  the  following  language : 

"Your  petitioner  is  of  the  opinion  and  ver- 
ily believes  that  a  larger  sum  than  is  above  bid 
cannot  be  obtained,  and  advises  that  the  said  real 
and  personal  property  be  sold  and  delivered  to 
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the  bidder,  for  the  reason  that  said  sawmill, 
planing  mill  and  personal  property  have  been 
and  are  rapidly  deteriorating  in  value ;  that  the 
estate  has  been  and  is  now  to  considerable  ex- 
pense in  keeping  said  property  insured  from 
fire,  paying  the  taxes  thereon,  and  in  keeping 
watchmen  to  protect  the  same ;  that  this  estate 
cannot  be  kept  intact  any  longer  without  great 
expense  and  risk  from  fire ;  all  of  which  expense 
will  continue  unless  said  sale  is  confirmed  and 
the  property  converted  into  money." 

"That  in  the  opinion  of  your  petitioner, 
said  estate  is  unlikely  to  produce  better  results 
and  he  verily  believes  that  each  of  the  proposals 
to  purchase  should  be  accepted  and  the  sale  con- 
firmed. ' ' 

Second.  On  page  3,  of  Petitioner's  Brief,  four 
lines  from  bottom,,  we  find  the  following :  ^ '  This  pe- 
tition was  brought  on  for  hearing  on  the  answer  of 
the  trustee  admitting  the  facts  set  forth  in  the  peti- 
tion, etc."  Petitioner  overlooked  the  fact  that  the 
Findings  of  Fact  recite:  '^from  the  facts  presented 
by  the  pleadings,  all  allegations  therein  not  denied 
being  admitted  by  the  parties."  See  paragraphs  2 
and  6,  (Transcript  pp.  36  to  39),  of  respondent's 
answer  which  sets  up  new  facts  as  follows: 

2. 
"Admits  paragraph  two,  but   alleges   that 
the  rea'^'on  and  only  reason  your  trustee  and  this 
court  did  not  confirm  the  bids  made  by  the  pe- 
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titioner  in  full  was  on  account  of  Ms  withdrawal 
before  the  time  set  for  confirmation,  that  the 
proposals  to  purchase  submitted  by  petitioner 
provided : 

'  Should  this  proposal  to  purchase  be  accep- 
ted by  you  and  approved  by  the  Court,  it  is  with 
the  distinct  and  express  understanding  of  all 
parties  concerned  that  the  damage  for  failure 
on  my  part  to  complete  the  fulfillment  of  any 
part  of  this  jjroposal,  is  to  be  limited  to  sii(*li 
amounts  as  have  been  made." 

6. 

"Admits  paragraph  six,  but  alleges  that  the 
reason  therefor  is  set  forth  in  the  petition  for 
confirmation  of  the  sale  of  the  lumber  belonging 
to  the  bankrupt  filed  herein  on  July  12th,  1912, 
and  as  set  forth  in  the  jDetition  for  confirmation 
of  the  sale  of  300,000  feet  of  cedar  logs,  at  $7.^0 
per  M.,  belonging  to  the  bankrupt,  filed  herein 
on  July  30,  1912. 

''Further  answering  said  petition  your  trusv 
tee  alleges  that  said  Duval  Jackson  well  knew 
that  on  August  1st,  1912,  there  would  be  due  and 
payable  to  the  Northern  Trust  Company  of  Chi- 
cago, Illinois,  the  sum  of  Twelve  Thousand  Fi  \  e 
Hundred  ($12,500)  Dollars  and  interest,  on  tlie 
bonded  indebtedness  of  the  bankrupt,  and  W 
further  knew  that  your  trustee  had  no  moiKv 
on  hand  with  which  to  pay  said  indebl(^fln("j-s 
and  that  your  trustee  was  relying  upon  the  ful- 
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fillment  of  his  purchase  in  order  to  raise  said 
sum  for  said  purpose ;  that  your  petitioner  did 
everything  on  his  part  to  be  done  as  reqTiin  d  by 
said  proposals  to  purchase;  that  nothing  was 
done  by  your  trustee  to  affect  the  title  of  the 
property  covered  b}^  petitioner's  bid  until  after 
the  petitioner  attempted  to  mthdraw  his  bid; 
that  the  reason  your  petitioner  demanded  and 
received  Two  Thousand  Dollars  ($2000)  earnest 
money  from  said  Duval  Jackson,  was  to  assure 
the  estate  of  the  good  faith  of  said  Duval  Jack- 
son; that  it  was  agreed  between  your  trustee 
and  said  Duval  Jackson  if  said  sale  was  not  con- 
summated on  account  of  any  fault  on  the  part  of 
Duval  Jackson,  that  he  should  forfeit  the  said 
Two  Thousand  Dollars  ($2000),  which  agree- 
ment was  set  forth  in  writing  and  is  a  part  of 
the  bids." 

These  admissions  referred  to  in  the  findings, 
were  made  in  open  court  by  Messrs.  Reed  &  Bough- 
ton,  for  the  petitioner,  and  Mr.  La  Veine,  for  the 
trustee. 

This  fact  should  be  borne  in  mind  through(»ut 
the  discussion:  It  is  undenied,  either  in  the  plead- 
ings or  the  brief  that  the  trustee,  as  trustee,  did  and 
perforjned everything  that  was  required  of  hin)  un- 
der the  contracts,  called  "proposals."  That  on  July 
10th,  1912,  five  days  before  the  day  set  for  confirma- 
tion, after  notice  to  creditors  had  been  given  of  the 
proposed  confirmation,  Duval   Jackson  gave  notice 
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of  forfeiture  of  his  contract  by  withdrawing  the  bids, 
without  any  reason  therefor,  (Transcript  pp.  26  a^id 
27.)     Petitioner's  Brief,  page  3,  lines  4  to  12. 

Who  was  guilty  of  the  first  breach  of  the  con- 
tract between  the  trustee  and  Duval  Jackson  ?  Duval 
Jackson. 

This  court  should  refuse  to  permit  the  first  per- 
son guilty  of  a  breach  to  compel  the  trustee  to  re- 
fund the  Two  Thousand  Dollars  ($2000). 

The  records  of  the  court  will  bear  me  out  in  the 
following  statement.  The  assets  of  the  bankrupt  for 
which  Duval  Jackson  bid  $69,519.40,  have  been  sold 
at  forced  sales  to  meet  the  bonded  indebtedness  and 
costs  of  administration  for  the  following  simis : 
Lumber,  etc.,  referred  to  in  Order  Con- 
firming sale  to  Duval  Jackson $21,000.00 

Logs,  to  Harrison  Shingle  Co 1,177.47 

Logs,  to  McGoldrick  Lbr.  Co 4,091.43 

Railroad  and  Equipment 3,700.00 

Remainder,  except  assets  referred  to     in 

Exhibit  "B" 22,000.00 

Total $51,968.90 

Deducting  $51,968.90  from  $69,519.40,  bid  by 
Duval  Jackson,  makes  a  total  loss,  to  the  estate  of 
$17,550.50.  This  is  an  enormous  sum  for  the  estate 
to  lose  and  had  not  Duval  Jackson  protected  him- 
self with  the  following  clauses  in  his  proposals  the 
trustee  would  now  be  suing  him  for  the  $17,550.50: 
"Should  this  proposal  to  purchase  be  ar^cep- 
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ted  by  and  approved  by  the  Court,  it  is  with  the 
distinct  and  express  understanding  of  all  parties 
concerned  that  the  damage  for  failure  on  my 
part  to  complete  the  fulfillment  of  any  part  of 
this  proposal  is  to  be  limited  to  such  payments 
as  have  been  made."  (Transcript,  p.  14,  Exhibit 
"A,"  lines  4  to  9  inc.) 

**  Should  this  proposal  to  purchase  be  accep- 
ted by  you  and  approved  by  the  court,  it  is  with 
the  distinct  and  express  understanding  of    all 
parties  concerned  that  the  damage  for  failure  on 
my  part  to  complete  the    fulfillment     of     any 
part   of  this  proposal  is   to  be  limited  to  such 
pa^Tiients  as  have  been  made."  (Transcript,  p. 
20,  Exhibit  '^B,"  lines  11  to  17  inc.) 
With  reference  to  the  authorities  cited  by  peti- 
tioner, in  support  of  his  contention,  we    will     take 
each  citation  and  point  out  its  failure  to  apply  to  the 
facts  presented  in  this  action. 
9  Cyc.  284-5-6-7  is  cited. 

This  citation  deals  with  offer.  Jackson's  offer 
was  accepted  by  the  trustee  for  the  estate  when  he 
took  the  $2000.  He  was  agent  of  the  court.  The 
court  and  each  and  every  creditors  stood  ready  and 
willing  to  ratiff  his  act  on  July  15th,  1912,  in  every 
detail,  and  the  record  bears  out  this  statement.  Jack- 
son did  not  want  the  court  to  confirm  the  sale  and 
placed  the  court  in  a  most  embarrassing  position. 
Are  courts  going  to  permit  this  trifling? 

The  above     citation      in       Cvc.  shifts  to  auc- 
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tions.  This  was  not  a  sale  at  auction.  Not  a  verbal 
bid.  It  was  a  contract  between  Duval  Jackson  and 
the  trustee.  The  trustee  performed  every  covenant 
to  be  performed  by  him  and  so  did  the  court,  consis- 
tent with  good  business  judgment.  The  hammer 
went  down,  to  use  the  auctioneer's  phrase,  when  the 
trustee  accepted  the  $2000.  The  trustee  spoke  firsts 
-a^  when  he  filed  his  petition  for  confirmationy^even 
under  the  auctioneer  theory,  Duval  Jackson^^  es- 
topped from  claiming  the  $2000. 

Duval  Jackson  promised  to  pay  the  money  tii 
the  estate.  It  was  his  offer.  On  page  287,  supra,  we 
find :  ' '  The  promisor  is  bound,  but  the  promisee  need 
not  take  advantage  of  the  promise  unless  he  chooses. ' ' 
The  trustee  chooses  to  hold  the  money  for  the  breach. 

Martin  v.  Hudson,  22  P.  292  (Cal.)  cited  by  pe- 
titioner is  not  in  point  because : 

1.  No  consideration  Avhatever  in  said  case  ever 
passed  from  the  plaintiff  to  the  defendant. 

2.  It  was  a  mere  proposal  or  offer  to  sell. 

In  this  case  Duval  Jaskson  paid  $2000  on  the 
purchase  price,  it  was  a  contract  between  him  and 
the  trustee  w^hich  Duval  Jackson  prevented 'the  court 
from  confirming  in  toto.  The  court  was  ready  and 
willing  to  confirm  the  sale  on  July  15th,  1912,  the 
earliest  possible  time  under  the  bankruptcy  practice. 

Sherwin  v.  National  Cash  Register  Co.  38  P. 
392  (Colo.) 

Tliis  case  is  based  on  a  written  order  signed  by 
Sherwin  for  a  cash  register.  No  money  was  paid  on 
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the  purcliase.  He  gave  notice  to  the  Cash  Register 
Company  of  withdrawal  before  they  accepted  the  or- 
der. 

Page  on  Contracts,  cited  by  petitioner,  is  not  in 
point  because.  Page  contemplates  failure  to  accept. 
The  offer  was  accepted  by  our  trustee,  there  was  a 
meeting  of  minds.  The  trustee  is  the  court's  right 
arm  for  converting  estates  into  cash. 

Scanlon  v.  Oliver,  44  N.  W.  103  (Minn.)  is  not 
reported  where  cited  and  we  have  been  unable  to  lo- 
cate it. 

9  Cyc.  265-7-8,  cited  by  petitioner,  are  quite  gen- 
eral and  the  law  therein  referred  to  does  not  con- 
template that  the  first  breach  was  made  by  the  per- 
son seeking  relief,  as  is  the  condition  in  this  pro- 
ceeding. 

Counsel  for  petitioner  asks  the  following  ques- 
tion: 

* '  Suppose,  for  instance,  that  the  petitioner, 
instead  of  depositing  $2,000.00  on  his  offer  had 
specified  in  his  written  offer  that  as  an  evidence 
of  good  faith,  he  was  depositing  the  entire  pur- 
chase price.  Would  any  one  contend  for  a  min- 
ute that  where  the  o£fer  was  withdrawn  prior  to 
the  acceptance,  that  the  entire  pui-chase  price 
could  be  restrained."  (Petitioner's  Brief,  p.  10, 
lines  10  to  16  inc.) 

"We  certainly  contend  that  had  Duval  Jackson 
paid  the  trustee  the  entire  purchase  price,  under  the 
facts  in  this  case,  he  could  not  go  back  on  his  bargain 
and  demand  it  simply  because  he  had  changed  his 
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mind.  If  lie  could  what  would  the  words  "sale"  and 
** earnest  money"  mean?" 

Trustees  would  never  have  any  assurance  that 
they  could  rely  upon  having  funds  with  which  to 
conduct  the  administration  of  bankrupt  estates. 

Blossom  V.  Milwaukee  R.  R.  Co.,  1  Wallace  656 ; 
17  L.  Ed.  673,  we  do  not  contend  is  in  point. 

Tillman  v.  Dunman,  Executor  114  Ga.  406;  57 
L.  R.  A.  784,  was  a  sale  at  auction  by  an  executor. 

Camden  v.  Mayhew  &  Co.,  129  U.  S.  73,  32  L. 
Ed.  608,  we  do  contend  is  in  point  and  we  will  dis- 
cuss it  when  we  arra}^  our  authorities. 

In  re  American  Copper  Co.,  183  F.  556,  is  not 
in  point  in  any  particular. 

In  paragraph  2  on  page  12  of  Petitioner's  Brief, 
a  statement  of  law  is  laid  down  which  is  altogether 
too  broad  when  applied  to  bankruptcy  sales.  See 
Sturgis  V.  Coibin  141  F.  1,  72  C.  C.  A.  179,  15  Am. 
B.  R.  543. 

"The  faihu'e  of  one  party  to  perform  will  dis- 
charge the  other,  and  so  that  one  cannot  maintain 
an  action  against  the  other  without  showing  per- 
formance on  his  part." 

9  Cyc.  643,  644,  note  No.  69  on  page  644. 

Prior  to  the  enactment  of  the  Bankruptcy  Act 
of  1898,  the  Supreme  Court  of  the  United  States  in 
Cam^den  v.  Mayhew,  et  al,  in  1889,  129  IT.  S.  73,  9 
Sup.  Ct.  246,  32  L.  Ed.  608,  held: 

"Wliere  a  purchaser  refuses,  without  cause,  to 
make  his  bid  good,  he  may  be   compelled  to  do   so 
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by  rule  or  attachment  issuing  out  of  the  court  under 
whose  decree  the  sale  is  had ;  it  is  not  necessary  that 
his  liability  for  a  deficiency  or  a  resale  should  be 
ascertained  and  enforced  by  an  independent  suit." 
In  1906,  in  the  case  of  Mason  v.  Wolkowick,  150 
F.  699,  80  C.  C.  A.  435,  10  L.  R.  A.  (N.  S.)  765,  this 
court  held:  ''The  trustees  petition  must  be  held  to 
have  been  an  affirmance  by  him,,  so  far  as  in  his 
power,  etc." 

In  supra,  subdivision  2  of  syllabus  we  find: 
''Aside  from  the  power  of  the  federal  District 
Court  in  regard  to  the  assets  of  bankrupts,  which  is 
especially  given  it  by  statute,  it  has  all  the  authority 
which  any  court  exercising  equitable  jurisdiction  has 
to  protect  its  receivers  and  enforce  contracts  made 
by  them."  Also,  subdivision  3  of  syllabus: 

"Whenever  a  receiver  of  a  bankrupt,  by  di- 
rection of  the  court  appointing  him,  makes  a 
sale  of  assets  in  his  possession,  the  parties  con- 
cerned are  bound  to  recognize  him  as  an  officer 
of  the  court,  *and  hence  such  court,  not  only  has 
power  to  enforce  in  a  summary  manner  the  com- 
pletion of  the  contract  of  sale,  but  the  parties 
involved  are  deemed  to  have  consented  to  such 
proceedings." 

The  above  rules  would  apply  equally  to  trustees. 
In  1911,  this  court  had  occasion  to  pass  upon 
the  question  involved  in  this  proceeding,  In  re  Jung- 
mann.  Inc.  186  F.  302  (C.  C.  A.)  and  cited  the  above 
referred  to  cases  of  Camden  v.  Mayhew  (U.  S.)  and 
Mason  v.  Wolkowick  (C.  C.  A.) 
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Under  the  rule  in  the  last  mentioned  case  it  ap- 
pears conclusive  to  us  that  Duval  Jackson  by  volun- 
tarily becoming  a  purchaser  of  the  Lane  Lumber 
Company  property,  sold  by  the  trustee  at  private 
sale  under  order  of  the  court,  that  he  submitted  him- 
self to  the  jurisdiction  of  the  court,  and  when  he  re- 
fused, wit  It  out  cause,  to  carry  out  his  contract  he 
either  forfeited  his  earnest  money  or  laid  himself 
liable  to  be  compelled  to  perform  the  contract. 

"An  order  made  by  a  court  of  bankruptcy, 
authorizing  a  receiver  to  sell  property  of  the  es- 
tate at  private  sale  in  accordance  with  an  offer 
made  therefor  by  an  outside  party,  whose  counsel 
was  present  and  assented,  rendered  the  transac- 
tion a  judicial  sale  as  binding  on  the  purchaser 
as  though  his  offer  had  been  made  and  accepted 
and  the  sale  approved  by  the  court  after  author- 
ity to  sell  had  been  given,  and,  if  he  refuses 
without  cause,  to  carry  out  his  contract,  he  may 
be  compelled  to  do  so  by  rule  or  attachment  issu- 
ing out  of  the  court  under  whose  order  the  sale 
was  made. ' ' 

In  re  J.  Jungmann,  Inc.,  186  F.  302  (C.  C.  A.) 
It  seems  quite  apparent  that  as  soon  as  the  ti'us- 
tee  accepted  the  $2000  earnest  money  from  Duval 
Jackson  and  filed  his  petition  for  confirmation  of 
the  sale,  that  thereupon  Duval  Jackson  became 
bound : 

First.  Because  the  offer  to  x)urchase  was  ac- 
cepted by  the  trustee. 
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Second.  Because  there  was  no  breach  by  the 
trustee. 

Third.  Because  on  the  return  day  the  court 
and  creditors  were  ready  to  confirm  the  sale  in  toto 
had  Duval  Jackson  not  made  the  withdrawals  which 
forced  the  trustee  to  start  the  machinery  of  the 
bankruptcy  court  to  sell  portions  of  the  estate  to 
meet  the  installment  of  $12,500  and  interest  on  the 
bonded  indebtedness  due  the  Northern  Trust  Com- 
pany of  Chicago,  Illinois,  on  August  1, 1912,  referred 
to  in  trustee's  answer,  of  which  Duval  Jackson  had 
notice. 

Fourth.  Because  he  has  forced  this  estate  to 
sacrifice  $17,550.50. 

Fifth.  The  withdrawals  by  Duval  Jackson 
showed  bad  faith  on  his  part. 

Sixth.  Because  it  would  be  a  dangerous  prece- 
dent to  set  and  it  would  make  the  administration  of 
estates  more  and  more  difficult. 

We  respectfully  submit  that  the  Decree  of  the 
ETonorable  District  Judge  should  be  affirmed  in  its 

entirety. 

Respectfully  submitted,, 

E.  N.  La  Veixe, 
Attorney  for  Respondent,  Samuel  L.  Boyd,  Trustee, 
Coeur  d'Alene,  Idaho. 

Service  of  the  foregoing  brief  of  Samuel  L. 
Boyd,  Trustee,  is  hereby  accepted  by  receipt  of  coj)- 
ies  thereof,  this  3rd  day  of  May,  1913. 


Attornevs  for  Petitioners. 
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of  Appeals 


NINTH  CIRCUIT 


No.  2243. 


DUVAL  JACKSON, 


Petitioner. 


vs. 


SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
the  LANE  LUMBER  COMPANY,  LIMITED, 
a  corporation,  Bankrupt, 

Respondent. 

In  the  Matter  of  THE  LANE  LUMBER  COM- 
PANY, LIMITED,  a  Corporation,  Invokintary 
Bankrupt. 


On    Petition    for    Review    from    the    United    States 

District  Court  for  the  District  of  Idaho, 

Northern  Division. 


ARGUMENT. 

In  replying  to  the  arguments  and  authorities  put 
forth  by  the  respondent,  both  in  his  brief  and  oral 
argument,  a  few  facts  as  shown  by  the  record  would 
seem  to  conclusively  settle  the  controversy. 

The  two  written  proposals  made  by  the  peti- 
tioner, Duval  Jackson,  to  Samuel  L.  Boyd,  trustee, 
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of  the  Lane  Lumber  Company,  Limited,  bankrupt, 
to  purchase  the  remaining  assets  of  said  bankrupt 
company,  were  substantially  alike  (R.  pp.  8  to  20). 

The  first  proposal  was  for  the  mill,  machinery 
and  other  personal  property  and  certain  real  estate 
therein  described  situated  in  Kootenai  County, 
Idaho. 

The  second  proposal  was  for  timber  lands  only 
(See  R.  pp.  15,  16,  17  and  18). 

Each   proposal   was   headed: 

'TROPOSAL  TO   PURCHASE   CERTAIN 
PROPERTY" 

and  was  addressed  "To  Samuel  L.  Boyd,  Trustee  in 
Bankruptcy  of  Lane  Lumber  Company,  Limited." 
After  the  address  the  proposals  read  as  follows: 

"THE  UNDERSIGNED  PROPOSES  TO 
PURCHASE  OF  YOU,  SUBJECT  TO  THE 
CONFIRMATION  AND  APPROVAL  OF 
THE  ABOVE-ENTITLED  COURT,  ALL  OF 
THE  PROPERTY  AND  ASSETS  OF  THE 
LANE  LUMBER  COMPANY  OF  WHATSO- 
EVER KIND,  CHARACTER,  OR  DESCRIP- 
TION, excepting  only  its  timber  lands  and  in- 
cluding all  the  property,  save  only  said  timber 
lands  scheduled  in  the  schedule  and  inventory 
annexed  to  your  petition  to  sell  real  and  per- 
sonal property  filed  in  the  above-entitled  court 
on  the  ....  day  of  February,  1912,  which  said 
petition,  with  schedule  and  inventory  attached, 
is  now  on  file  in  said  court  and  reference  to 
which  is  hereby  made;  excepting  only  from 
said   schedule  and  inventory  the  timber  lands 
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above  referred  to  and  certain  assets  which  have 
been  sold,  or  otherv/ise  disposed  of  by  you,  re- 
port of  which  are  Ukewise  now  on  file  in  the 
above-entitled  cause. 

THIS  PROPOSAL  L\CLLT)ES  ALL  OF 
THE  LUMBER  OF  SAID  COMPANY 
SCHEDULED  IX  SAID  SCHEDULE  AS 
3.186,631  FEET  IX  OUAXTITY,  ALL  OF 
THE  MOLDIXGS  SCHEDULED  IN  SAID 
SCHEDULE  A  X  D  INVENTORY  A  S 
AMOUNTING  TO  58.524  LINEAL  FEET  IN 
QUANTITY.  ALL  OF  THE  LATH  IN  SAID 
SCHEDULE  SCHEDULED  AS  AMOUNT- 
ING TO  334,600  PIECES,  ALL  OF  THE 
LOGS  OF  THE  COMPANY  SCHEDULED 
IN  SAID  SCHEDULE  AS  AMOUNTING  TO 
17,715  MIXED  LOGS  IN  QUANTITY;  all  of 
the  stable  supplies,  wagons,  boat-houses,  boat 
docks,  rowboats,  livestock,  office  furniture  and 
fixtures,  tools,  mill  supplies,  realty  and  equip- 
ment, cooking  utensils,  furniture,  tools,  tug- 
boat, barge,  boom-stock  and  boom-chains. 

ALSO  IXCLUDING  THE  FOLLOWING 
REAL    ESTATE    AND    PROPERTY    SITU- 
ATED  IN   KOOTENAI  COUNTY.   IDAHO: 
(Here  follows  a  description   of  the  lands)    (R. 
pp.  8-9). 

Further  down  in  said  proposition  the  following 
statement  is  made: 

"FOR  THIS  PROPERTY  THE  UNDER- 
SIGNED OFFERS  YOU  THE  SUM  OF  $69.- 
519.40,  OF  WHICH  SUM  I  DEPOSIT  WITH 
YOU  AT  THIS  TIME  THE  SUM  OF  $1,- 
000.00  AS  EVIDENCE  OF  MY  GOOD 
FAITH.  TO  BE  RETURNED  TO  THE 
UNDERSIGNED   IN   CASE  YOU  FAIL  TO 
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SECURE  THE  ACCEPTANCE  AND  CON- 
FIRMATION BY  THE  COURT  TO  THIS 
PROPOSAL.  THE  FURTHER  SUM  OF 
$39,000.00  IS  TO  BE  PAID  BY  THE  UNDER- 
SIGNED ON  JULY  24,  1912,  AND  THE  FUR- 
THER SUM  OF  $29,519.40  IS  TO  BE  PAID 
SEPTEMBER  24,  1912,  AT  WHICH  TIME 
YOU  ARE  TO  CONVEY  TO  ME  ALL  OF 
THE  PROPERTY  AFORESAID  BY  GOOD 
AND  SUFFICIENT  DEEDS  AND  INSTRU- 
MENTS OF  CONVEYANCE,  AND  DELIV- 
ER ACTUAL  POSSESSION  THEREOF 
TO  THE  UNDERSIGNED"  (R.  p.  12). 


And  at  the  end  of  the  proposal  the  following 
appears: 

"SHOULD  THIS  PROPOSAL  TO  PUR- 
CHASE BE  ACCEPTED  BY  AND  AP- 
PROVED BY  THE  COURT,  IT  IS  WITH 
THE  DISTINCT  AND  EXPRESS  UNDER- 
STANDING OF  ALL  PARTIES  CON- 
CERNED THAT  THE  DAMAGE  FOR 
FAILURE  ON  MY  PART  TO  COMPLETE 
THE  FULFILLMENT  OF  ANY  PART  OF 
THIS  PROPOSAL  IS  TO  BE  LIMITED  TO 
SUCH  PAYMENTS  AS  HAVE  BEEN 
MADE"    (R.   p.    14,  beginning  4th   line). 

Three  days  after  the  proposals  were  made,  the 
trustee  filed  his  petition  before  Lawrence  L.  Lewis, 
referee,  in  bankruptcy,  and  stated,  after  setting  forth 
certain  facts,  the  following: 

"THAT  YOUR  PETITIONER  HAS  RE- 
CEIVED TWO  BIDS  ON  AND  FOR  THE 
RESIDUE    AND    REMAINDER    OF    S^ID 
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ESTATE  BY  DU\'AL  JACKSON,  OF  KAN- 
SAS CITY,  MISSOURI,  BIDDING  THERE- 
FOR THE  SUM  OF  ONE  HUNDRED  FOR- 
TY   THOUSAND     ($140,000.00)     DOLLARS, 
WHICH  IS  MORE  THAN  75%  OF  THE  AP- 
PRAISED  VALUE   OF   SAID   PROPERTY, 
AS    DISCLOSED    BY    THE    APPRAISERS- 
REPORT    ON    FILE;    THAT    SAID    ORIG- 
INAL PROPOSALS  TO  PURCHASE  WERE 
FILED  LIEREIN  ON  JUNE  27,  1912;  THAT 
FULL,  TRUE  AND  CORRECT  COPIES  OF 
SAID    PROPOSALS   TO    PURCHASE    ARE 
HERETO     ATTACHED     MADE    A    PART 
HEREOF,    MARKED    EXHIBIT    'A'    AND 
•B'-  EXHIBIT  'A'  BEING  THE  PROPOSAL 
TO  PURCHASE  ALL  OF  THE  REAL  AND 
PERSONAL   PROPERTY   OF  THE  BANK- 
RUPT    EXCEPT    THE    TIMBER    LANDS; 
EXHIBIT  'B'  BEING  THE  PROPOSAL  TO 
PURCHASE    THE    TIMBER    LANDS     OF 
THE      BANKRUPT,      EXCLUDING      ALL 
THE     OTHER     REAL     AND     PERSONAL 
PROPERTY"   (R.  pp.  22-23,  beginning  at  last 
paragraph  on  page  22). 


Latter  in  said  petition,  the  trustee  states: 

"YOUR  PETITIONER  IS  OF  THE 
OPINION  AND  VERILY  BELIEVES  THAT 
A  LARGER  SUM  THAN  IS  ABOVE  BID 
CANNOT  BE  OBTAINED,  AND  ADVISES 
THAT  THE  SAID  REAL  AND  PERSONAL 
PROPERTY  BE  SOLD  AND  DELIVERED 
TO  THE  BIDDER,  FOR  THE  REASON 
THAT  SAID  SAW^MILL,  PLANING-MILL 
AND  PERSONAL  PROPERTY  HAVE  BEEN 
AND  ARE  RAPIDLY  DETERIORATING  IN 
VALUE,"  *  *  *  (R-  P-  23,  beginning  second 
paragraph). 
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Again  later  on  said  petitioner  states: 

"THAT  IN  THE  OPINION  OF  YOUR 
PETITIONER,  SAID  ESTATE  IS  UNLIKE- 
LY TO  PRODUCE  BETTER  RESULTS 
AND  HE  VERILY  BELIEVES  THAT  EACH 
OF  THE  PROPOSALS  TO  PURCHASE 
SHOULD  BE  ACCEPTED  AND  THE  SALE 
CONFIRMED  (R.  pp.  23-24,  beginning  last 
paragraph  on  page  23). 

On  June  29,  the  referee  caused  a  notice  to  be 
published  to  the  creditors  and  other  persons  inter 
ested,  of  said  proposals,  which  notice  stated: 

"WHEREAS,  TO-WIT,  ON  THE  27TH 
DAY  OF  JUNE,  A.  D.  1912,  THE  PETITION 
OF  THE  TRUSTEE  OF  SAID  ESTATE 
FOR  THE  APPROVAL  AND  CONFIRMA- 
TION OF  A  PROPOSED  SALE  OF  THE 
RESIDUE  AND  REMAINDER  OF  THE 
PROPERTY,  BOTH  REAL  AND  PER- 
SONAL, ALL  AND  SINGULAR,  OF  THE 
ABOVE  NAMED  BANKRUPT,  AS  IS  MORE 
FULLY  SET  FORTH  AND  DESCRIBED 
IN  SAID  PETITION,  AND  PROPOSED 
SALE  BEING  FOR  SEVENTY-FIVE  PER 
CEiNT  (75%)  OF  THE  APPRAISED  VALUE 
OF  SAID  PROPERTY"  (R.  p.  25). 

And  said  hearing  w^as   set  for  the   15th  day  of 
July,  1912  (R.  p.  25). 

On  July   10,    1912,   the  petitioner  v^ithdrew   his 
two  proposals  to  purchase  (R.  p.  26). 

NOW  IN  BOTH  OF  THE  WRITTEN  PRO- 
POSALS, IN  THE  PETITION  OF  TLIE  TRUS- 
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TEE  AND  IN  THE  NOTICE  OF  THE  REF- 
EREE TO  THE  CREDITORS  the  whole  matter 
was  considered  and  treated  merely  as  proposals  to 
purchase  and  not  a  sale  and  at  no  place  in  the  entire 
proceeding  up  to  the  time  of  the  withdrawal  by  Mr. 
Jackson  of  his  proposals  is  there  one  word  or  inti- 
mation that  a  sale  had  been  made,  or  that  the  offers 
made  by  Mr.  Jackson  had  been  accepted  by  the 
trustee,  or  any  one  else  for  that  matter.  In  fact, 
the  trustee  did  not  accept  the  offers  but  simply 
passed  the  proposals  up  to  the  referee  and  creditors 
to  be  accepted  or  rejected  by  them,  and  it  never 
at  any  time  entered  his  mind  to  accept  the  offers. 
All  of  this  is  clearly  shown  by  the  transcript  and 
are  the  facts  in  the  matter. 

Two  days  after  Mr.  Jackson  withdrew  his  offers, 
the  trustee,  well  knowing-  that  he  had  never  made 
any  sale,  or  accepted  Mr.  Jackson's  offers,  sold 
twenty-one  thousand  dollars  worth  of  lumber,  lath, 
moulding  and  cedar  logs  included  in  the  Jackson 
proposal,  to  A.  W.  Lammers.  (Please  note  that  the 
logs  sold  to  Mr.  Lammers  wxre  the  cedar  logs  in- 
cluded in  Mr.  Jackson's  bid  and  not  the  fir  and  Tam- 
erack  logs,  mentioned  in  Jackson's  proposal,  that  per- 
mission was  given  to  sell  to  the  Atlas  Tie  Co.  R.  p. 
13.)  Thus  again  showing  conclusively  that  the 
trustee  had  never  accepted  Mr.  Jackson's  offer  and 
knowing  this  fact  accepted  the  offer  of  Mr.  Lam- 
mers and  sold  the  property  to  him. 

And  with  the  Lammers  sale  the  right  was  given 
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for  the  USE  OF  THE  PLANING  MILL,  POWER 
PLANT  AND  EQUIPMENT  NECESSARY  TO 
MACHINE  AND  LOAD  SAID  LUMBER, 
LATH  AND  MOULDING.  INCLUDING  THE 
USE  OF  ONE  OR  TWO  TEAMS  OF  HORSES, 
IF  NECESSARY,  FREE  OF  ANY  ADDITIONAL 
CHARGE  (R.  p.  34.  17th  Ime). 

By  the  transcript,  the  deal  with  ]\Ir.  Lammers 
is  shown  to  be  a  sale,  and  therefore  the  trustee  placed 
himself  in  such  a  position  that  the  proposals  made 
by  Mr.  Jackson  could  not  be  accepted  or  confirmed. 

Still,  in  spite  of  the  fact  that  the  trustee  had 
sold  part  of  the  property  included  in  the  Jackson 
proposal  to  another  party,  the  referee,  on  the  L^th 
day  of  July.  1912,  attempted  to  C0NFIR:\I  A  SALE 
to  Jackson,  and  this  is  the  first  time  that  mention  is 
made  of  a  sale  having  been  made  fR.  p.  31).  as  there- 
tofore all  the  proceedings  had  been  in  regard  to  ac- 
cepting and  passing  upon  the  proposals  made,  not 
upon  any  sale. 

Of  course,  it  cannot  be  contended  that  the  at- 
tempted confirmation  is  of  any  validity. 

As  a  proposal  to  become  a  binding  contract  must 
be  accepted  in  the  exact  terms  of  the  offer.  This 
being  the  case  Jackson  is  entitled  to  recover  on  the 
grounds  that  his  offers  were  never  accepted,  either 
in  the  quantities,  sums,  or  terms  offered.  There 
is  no  showing  whatever  that  the  trustee  ever 
accepted  or  attempted  to  accept  Mr.  Jackson's  offer 
and  until  this  offer  was  accepted  (if  the  trustee  had 
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the  right  to  make  the  sale),  the  same  could  be  with- 
drawn at  Mr.  Jackson's  pleasure,  and  when  Mr. 
Jackson  withdrew  his  offer  on  the  10th  day  of  July, 
1912,  beff-'re  any  acceptance  had  been  taken  on  his 
proposals,  the  matter  stood  the  same  as  if  the  offers 
had  never  been  made. 

This  proposition  of  law  is  so  well  settled  that 
citations  are  hardly  necessary,  but  in  support  of  the 
same  is  the  case  of 

Minneapolis  and  St.  Louis  Railway  vs.  Co- 
lumbus Rolling  Mill,  119  U.  S.  149. 
In  this  case  Mr.  Justice  Gray  says: 

"The  rules  of  law  which  govern  this  case 
are  well  settled.  As  no  contract  is  complete 
without  the  mutual  assent  of  the  parties,  an 
offer  to  sell  impresses  no  obligation  until  it  is 
accepted  according  to  its  terms.  So  long  as  the 
offer  has  neither  been  accepted  or  rejected,  the 
negotiation  remains  open,  and  imposes  no  obli- 
gation on  either  party,  the  one  may  decline  to 
accept,  or  the  other  may  withdraw  his  offer ;  and 
either  rejection  or  withdrawal  leaves  the  matter 
as  if  no  offer  had  been  made." 

And  all  the  decisions  of  the  United  States  and 
the  different  states  are  in  accord  with  the  above  law. 

Therefore  before  the  proposals  made  by  Mr. 
Jackson  could  become  binding-  contracts,  there  must 
be  assent  shown  on  the  part  of  the  trustee,  and  all 
the  courts  hold  to  this  rule. 

In  the  case  of  National  Bank  vs.  Hall,  101  U.  S. 
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50,  the  United  States  Supreme  Court  laid  down  the 
follow^ing  rule: 

"Without  assent  a  thing  was  wanting, 
which  was  indispensable  to  the  continuity  of  the 
contract." 

And  in  the  case  of  Klienhans  vs.  Jones,  68  Fed. 
742,  the  court,  in  passing  upon  the  question  of 
whether  the  minds  of  the  parties  met,  held: 

"Then,  recurring  to  the  rules  of  law  where- 
by such  binding  contract  may  be  formed,  it  is  an 
elementary  doctrine  that,  to  constitute  a  valid 
contract,  the  minds  of  the  parties  must  have  met, 
•  and  agreed  to  the  terms  of  their  agreement.  It 
is  necessary,  not  only  that  the  parties  shall  have 
assented  to  the  several  terms  of  the  contract, 
but,  in  order  that  there  shall  be  any  bond  which 
shall  tie  the  parties  in  mutual  obligations,  their 
assent  must  be  communicated  to  each  other." 


Parson  on  Contracts  lays  down  the  rule: 

"There  is  no  contract  unless  the  parties  as- 
sent, and  they  must  assent  to  the  same  thing,  in 
the  same  sense. 

1    Parsons  Contracts,  475. 


And  this  assent  must  be  communicated  to  the 
other  party  before  an  offer  can  become  a  contract. 

In  other  words,  a  mere  mental  determination  to 
accept  an  offer,  a  determination  that  is  indicated  to 
the  other  party  in  no  way  is  not  such  an  acceptance 
as  will  bind  the  parties  or  complete  a  contract. 
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7  Amer.  and  Eng.  Ency.  Law  (2d  Ed.)  129, 
and  cases  cited. 


All  the  authorities  agree  upon  the  above  propo- 
sition of  law,  and  it  was  so  declared  by  Lord  Black- 
burn in  the  House  of  Lords,  who  stated  that  this  had 
been  the  law  for  300  years,  or  since  the  case  of  T. 
Pasch  2,  17  Edward  IV.  In  which  case  Chief  Jus- 
tice Brian  decided  this  very  point.  The  plea  of  the 
defendant  in  that  case  justified  the  seizing  of  some 
growing  crops  because  he  said  the  plaintiff  had  of- 
fered him  to  go  and  look  at  them,  and  if  he  liked 
them  and  would  give  2s.  6d.  for  them,  he  might  take 
them;  that  was  the  justification.     *     *     '^. 

Brian  says: 

"Moreover,  your  plea  is  utterly  naught,  for 
it  does  not  show  that  when  you  made  up  your 
mind  to  take  them  you  signified  it  to  the  plain- 
tiff, and  you  having  it  in  your  own  mind  is  noth- 
ing, for  it  is  trite  law  that  the  thought  of  man 
is  not  triable,  for  even  the  devil  does  not  know 
what  the  thought  of  man  is." 

Brogden  vs.  Metropolitan   Rv.   Co.,  2  App. 
"Cas.  666,  692. 

In  the  case  of  Jenness  vs.  Mt.  Hope  Iron  Co., 
53   Maine  20,  it  was  held: 

"An  intention  to  accept  locked  up  in  the 
breast  of  a  party,  and  not  communicated  to  the 
other,  is  not  sufficient  to  constitute  an  accept- 
ance." 
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In  the  case  of  White  vs.  CorHes,  46  X.  Y.  467, 
where  the  plaintiff,  a  builder,  received  from  defend- 
ants a  note  to  begin  certain  work  at  once  and  finish 
within  two  weeks,  and  without  sending  any  reply 
the  plaintiff  immediately  purchased  lumber  for  the 
work  and  began  to  prepare  it,  and  next  day  the  order 
was  countermanded,  the  court  held: 

"That  inasmuch  as  there  was  no  acceptance 
before  the  countermanding  of  the  order  that 
there  was  no  contract  and  the  mere  fact  that 
material  had  been  purchased  and  work  per- 
formed did  not  change  the  situation." 

One  of  the  leading  cases,  cited  by  nearly  all  the 
text  writers,  is  the  case  of  Trounstine  vs.  Sellers,  35 
Kansas  447. 

In  this  case,  the  plaintiff  sold  certain  goods  to 
Moore  &  Weaver,  and  a  dispute  arose  as  to  terms 
of  payment;  Moore  &  Weaver  wrote  to  plaintiff,  that 
if  the  terms  named  by  them  were  not  satisfactory, 
that  they  would  return  the  goods. 

The  plaintiff  did  not  answer  the  letter,  but  im- 
mediately left  on  a  western  trip,  intending  to  go  to 
Ottawa,  Kansas,  and  adjust  the  matter,  but  it  was 
thirty  days  before  his  arrival  and  in  the  meantime 
a  creditor  had  taken  charge  of  the  goods  under  a 
chattel  mortgage,  and  the  plaintiff  replevined  the 
goods,  claiming  that  the  act  of  leaving  for  Ottawa, 
Kansas,  to  accept  said  goods,  was  an  assent  to  the 
agreement  to  return  the  same. 


SAMUEL  L.  BOYD.  13 

The  court  held: 

"That  the  mere  determination  to  accept  an 
offer,  does  not  constitute  an  acceptance  which 
is  binding. 

The  assent  must  be  either  communicated  to 
the  other  party  or  som_e  act  must  be  done  which 
the  other  party  has  expressly  or  impliedly  of- 
fered to  treat  as  a  communication,  a  mere  mental 
assent  is  not  sufficient." 

In  this  case  the  court  further  held: 

"That  where  parties  are  distant  and  the  con- 
tract is  made  by  correspondence,  the  mere  writ- 
ing of  a  letter  or  telegram  is  not  sufficient  to 
complete  the  contract,  it  must  be  placed  in  the 
miail,  or  deposited  in  the  telegraph  office  for 
transmission,  and  thus  place  ii  beyond  the  power 
and  control  of  the  sender." 

And  this  is  the  law  that  has  been  followed  with- 
out a  dissenting"  opinion  by  every  state  that  has  had 
occasion  to  pass  upon  the  point. 

In  McCormick  vs.  Richardson,  89  Iowa  535,  a 
party  ordered  certain  twine  to  be  shipped  about  May 
1,  with  full  agreement  as  to  price  and  terms,  but  the 
McCormick  Company  never  notified  defendant  of  the 
acceptance  of  the  offer,  but  when  the  time  came 
shipped  the  goods,  which  defendant  refused  to  ac- 
cept, and  the  court  held: 

"That  a  contract  includes  a  concurrence  of 
intention  of  two  parties,  one  who  promises  to  do 
something  for  the  other,  who,  on  his  part,  ac- 
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cepts  such  promise,  hence  consent  or  acceptance 
is  indispensable  to  the  validity  of  every  contract. 

A  mere  offer,  not  assented  to,  constitutes 
no  contract,  for  there  must  be  not  only  a  pro- 
posal, but  an  acceptance  thereof.  So  long  as  a 
proposal  is  not  acceeded  to  it  is  binding  on 
neither  party,  and  may  be  retracted." 


Citing  in  support  of  this  decision : 

Goodpaster  vs.  Porter,   11   Iowa   161-163; 

2  Kents  Com.  477; 

1  Parsons  Contracts  475 ; 

1  Storey  Contracts  490; 

Hilliard  on  Sales,  Sec.  20; 

Benj.  on  Sales,  p.  73; 

Bennett's  Ed.  1892  Amer.  Notes. 


Where  in  the  case  at  bar  is  there  any  showing 
whatever  that  the  offers  of  the  petitioner  were  ever 
accepted,  much  less  any  showing  that  any  acceptance 
was  communicated  to  Mr.  Jackson. 

Whether  the  trustee  intended  to  accept  the  pro- 
posals of  Mr.  Jackson  or  not  cannot  be  determined, 
he  may  have  so  intended,  but  it  was  necessary  for 
him  to  signify  his  intention  so  that  he  would  be 
bound  on  his  part  and  so  that  Mr.  Jackson  would 
be  in  position  to  enforce  that  acceptance  on  his  part, 
and  that  must  be  an  acceptance  such  as  Mr.  Jackson 
could  legally  enforce. 

The  attorney  for  the  respondent  claims  that  the 
acceptance  of  Mr.  Jackson's  money  constituted  an 
acceptance  and  completed  the  contract,  but  I  hardly 
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believe  that  such  contention  is  seriously  made,  as 
the  question  has  been  decided  numerous  times,  that 
the  acceptance  of  money  on  an  offer  had  no  effect  to 
change  or  modify  a  contract  and  does  not  give  it 
any  greater  validity. 

In  the  case  of  Smith  vs.  Weaver,  90  Ills.  392, 
the  defendant  wrote  the  following  memorandum 
upon  his  book : 

"Sold  this  day  to  N.  Weaver  a  bill  of  lum- 
ber to  complete  a  house  for  himself,  at  the  fol- 
lowing prices,  provided  he  wishes  to  build  this 
fall,  or  wishes  to  get  the  lumber  for  the  house 
this  fall." 

(Signed)     X.   Weaver. 

On  the  above  memorandum  Weaver  paid  the 
sum  of  $500. 

Afterwards  he  concluded  not  to  build  the  house 
and  demanded  the  return  of  his  money,  less  the 
amount  of  lumber  he  had  taken  of  Smith,  and  the 
court  held,  that  the  above  memorandum  was  merely 
an  offer  until  accepted  and  not  a  contract  for  $500 
worth  of  lumber,  and  the  $500  paid  by  Weaver  at  his 
own  suggestion  had  no  effect  upon  the  contract  and 
he  was  entitled  to  recover  his  money,  as  there  had 
])een  no  acceptance  of  the  offer. 

There  is  not  one  element  of  a  contract  in  the 
case  at  bar,  there  was  no  meeting  of  minds,  no  mu- 
tuality of  contract,  no  consideration,  not  even  a 
promise  for  a  promise. 
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Mr.  Jackson  could  enforce  nothing  as  against 
the  trustee,  and  could  not  go  into  any  court  and 
assert  any  rights  whatever,  the  proposals  both  in- 
cluded real  property  and  under  the  statutes  of  Idaho 
agreements  for  the  sale  of  real  property  must  be  in 
v^^iting.  The  statutes  of  Idaho  on  this  proposition 
are   as   follows : 

"Sec.  6009.  In  the  following  cases  the 
agreement  is  invalid  unless  the  same,  or  some 
note  or  memorandum  thereof  be  in  writing  and 
subscribed  by  the  party  to  be  charged,  or  by  his 
agent.  Evidence,  therefore,  of  an  agreement 
cannot  be  received  without  the  writing  or  sec- 
ondary evidence  of  its  contents. 

jj;  sjc  >(c  5|:  >lc 

5th.  An  agreement  for  the  leasing  for  a 
longer  period  of  one  year,  or  for  the  sale  of  real 
property,  or  of  an  interest  therein,  and  such 
agreement,  if  made  by  an  agent  of  the  party  to 
be  charged,  is  invalid  unless  the  authority  of  the 
agent  be  in  writing,  subscribed  by  the  party 
sought  to  be  charged." 

Now,  how,  under  these  statutes,  would  it  be 
possible  for  Mr.  Jackson  to  enforce  anything  as 
against  the  trustee?  There  was  no  note  or  memoran- 
dum of  any  agreement  subscribed  by  the  party  to  be 
charged,  and  Mr.  Jackson  would  have  been  unable 
to  maintain  any  action  against  the  trustee  to  enforce 
a  sale. 

A  contract  to  be  binding  must  be  mutual,  that 
is,  so  that  both  parties  are  bound  and  so  the  same 
can  be  enforced  by  both  the  parties.     This  has  been 
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SO  held  numerous  times  by  the  Supretne  Court  of 
the  United  States  and  the  case  of  Til  ley  vs.  Cook 
County,  103  U.  S.  155.  is  very  much  in  point. 

We  consider  it  unnecessary  to  answer  those 
matters  set  forth  in  respondent's  brief  of  matters  not 
contained  in  the  record. 

There  is  no  showing-  whatever  in  the  record  of 
the  losses  incurred  as  stated  on  page  13  of  respond- 
ent's brief,  nor  is  there  any  showing-  of  bad  faith 
on  the  part  of  the  petitioner,  as  there  was  none, 
and  the  attempt  to  bring  these  matters  before  the 
court  must,  as  of  course,  fail. 

The  attorney  for  the  respondent  in  his  brief 
argues  that  the  trustee  did  everything-  that  it  v^as 
possible  for  him  to  do  to  accept  this  contract,  but 
we  deny  this  statement,  for  if  the  trustee  had  author- 
ity to  sell  at  private  sale  (a  fact  we  do  not  concede), 
then  he  could  have  accepted  this  proposition  in  writ- 
ing, by  noting  his  acceptance  on  the  offer,  or  he 
could  have  entered  into  a  written  contract  with  Mr. 
Jackson,  selling  him  this  property,  and  if  a  sale  was 
intended  this  should  have  been  so  done,  and  while  a 
sale  would  have  to  have  the  approval  of  the  court, 
still,  if  the  sale  was  proper,  the  court  would  have 
approved  the  sale  and  Mr.  Jackson  would  have  the 
same  right  to  demand  an  approval  as  the  trustee  and 
creditors.  But  in  this  case  Mr.  Jackson  could  not 
demand  any  rights  whatever  as  no  sale  is  shown  or 
was  ever  made,  and  as  to  the  meeting  of  minds,  the 
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record  fails  absolutely  to  bear  out  the  respondent's 
claims  in  that  respect. 

In  regard  to  the  authorities  cited  by  respondent, 
a  causal  examination  of  the  same  will  show  that  none 
are  in  point. 

In  re  J.  Jungman,  186  Fed.  320,  is  based  upon  an 
entirely  different  proposition,  as  the  court  held  that 
the  offer  made  by  Hegeman  &  Co.  had  BEEX  AC- 
CEPTED WITHIN  THE  3  DAY  LHIIT 
STATED  IN  THE  OFFER,  AND  THAT  AFTER- 
WARDS THE  SALE  WAS  CONFIRMED  WITH 
THE  ASSENT  OF  THE  PARTY  MAKING  THE 
PROPOSAL. 

Of  course,  after  a  proposal  is  accepted,  then  the 
court  has  full  authority  to  proceed  to  enforce  its 
terms. 

Besides,  they  held  in  this  case,  that  the  attorney 
for  the  purchaser  was  in  court  agreeing  to  the  con- 
firmation. 

The  case  of  ]\Iason  vs.  Wolkowich,  150  Fed.  699, 
is  not  in  point,  but  is  a  case  of  ratification,  where 
the  trustee  actually  sold  property  at  a  less  price  than 
authorized  by  the  court,  and  then  petitioned  the 
court  to  affirm  the  sale,  which  the  court  did,  and  it 
was  afterwards  held  that  the  filing  of  the  petition 
was  an  affirmation  by  the  trustee  of  the  sale,  but  it 
was  not  held  that  the  same  was  an  acceptance  of  the 
bid,  as  is  attempted  in  this  case. 

These  cases  then  have  no  application  to  the  case 
at  bar. 
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Replying  to  the  reasons  given  by  respondent 
why  the  judgment  should  be  affirmed,  as  to 

First.  We  deny  that  the  minds  of  the  parties 
ever  met  as  stated. 

Second.  There  was  no  breach  on  the  part  of 
Jackson  as  no  contract  had  ever  been  made. 

Third.  There  was  no  sale  to  confirm,  none  had 
been  made,  and  the  proposals  to  purchase  had  been 
withdrawn,  and  the  statement  that  property  had  to 
be  sacrificed  to  meet  payments  to  the  Northern 
Trust  Company,  is  childish,  as  this  company  being 
in  bankruptcy,  no  creditor  could  force  a  sale  without 
the  permission  of  the  court,  so  that  all  statements  as 
regarding  a  forced  sale  have  no  bearing. 

Fourth.  There  is  nothing  in  the  record  showing 
any  sacrifice  whatever. 

Fifth.  There  is  nothing  in  the  record  showing 
bad  faith  on  the  part  of  Mr.  Jackson  and  we  con- 
tend it  is  unfair  to  make  statements  of  this  kind 
which  have  nothing  to  support  them. 

Sixth.  We  deny  it  would  be  a  dangerous  prece- 
dent to  insist  that  all  dealing  with  a  trustee  should 
be  upon  a  business  basis  and  in  conformity  to  law, 
so  that  both  parties  to  a  transaction  can  be  fully 
protected  by  the  courts,  as  prospective  purchasers  of 
bankrupt  estates  must  surely  be  given  equal  rights 
with  a  trustee,  and  it  should  not  be  more  hazardous 
to  deal  with  a  trustee  than  with  an  individual,  and  it 
would  truly  be  very  dangerous  and  make  the  admin- 
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istration  of  estates  more  difficult  if  it  is  held  that 
an  offer  to  a  trustee,  unaccepted,  cannot  be  with- 
drav^n. 

We  again  respectfully  request  that  the  decree  of 
the  Honorable  District  Judge  be  reversed,  and  a  de- 
cree entered,  affirming  the  order  of  the  referee  and 
requiring  the  trustee  to  refund  to  your  petitioner, 
Duval  Jackson,  the  sum  of  two  thousand  ($2,000) 
dollars  with  interest. 

Respectfully  submitted, 

FRANK  W.  REED, 
EUGENE  V.  BOUGHTON, 

Attorneys    for    Petitioner, 
Coeur  d'Alene,  Idaho. 

CLAY  H.  ALEXANDER, 

Attorney  for  Petitioner, 
Kansas  City,  Missouri. 

Service  of  the  within  reply  brief  of  petitioner 
Duval  Jackson,  on  review,  is  hereby  accepted,  by  the 

receipt  of  a  copy  thereof,  this day  of  April, 

A.  D.  1913. 


Attorney  for  Trustee, 
Coeur  d'Alene,  Idaho. 
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